City of
Cocoa, Florida

CITY COUNCIL AGENDA ITEM

MEMO DATE: October 5, 2009

AGENDA DATE: October 13, 2009

PREPARED BY: Anthony A. Garganese, City Attorney

REQUESTED ACTION: Consider passing Ordinance on First Reading relating to the
registration of properties in foreclosure. More specifically,
the Ordinance would generally require a mortgagee (Lender)
to register with the City of Cocoa any real property that is
subject to a mortgage default, and which would require
mortgagees (Lenders) to inspect and maintain vacant
properties that are subject to a mortgage default or a
foreclosure proceeding.

BACKGROUND:

A. General

During the economic recession, there has been a considerable spike in mortgage
foreclosures around the nation. In many cases, properties in foreclosure become
vacant. These properties can create a tremendous code enforcement challenge for
cities as the properties sometimes fall into neglect and become a public nuisance until
the properties go through the foreclosure process. Additionally, during the foreclosure
process, the City does not have any point of contact for the property under foreclosure
because the last known resident has vacated or abandoned the property, and the
mortgagee is based out of state.

Some cities, like the cities of Melbourne and Palm Bay, have attempted to take a
proactive approach with respect to properties under foreclosure by adopting Ordinances
which impose registration requirements on Lenders (mortgagees). Primarily, these
Ordinances should theoretically allow the city to identify properties under the stress of
foreclosure and allow the city to pro-actively monitor these stressed properties before
they become a nuisance to the community. These requirements include registering
contact and other property related information with the City either manually or
electronically. Further, in an effort to prevent the property from becoming a nuisance,
the cities have imposed inspection and maintenance requirements on the Lender in
situations where the property has become vacant or abandoned. Lastly, some believe
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that the registration requirement will result in the creation of a useful data base of
information that can be used for code enforcement purposes and for investors or new
homeowners seeking to purchase properties in foreclosure.

According to the National Vacant Properties Campaign (WM@M
vacant property registration ordinances can provide a point of contact in cases where
the property becomes a public nuisance due to vacancy or abandonment, and may help
reinforce good property maintenance practices. The ordinances may also help mitigate
the damage to communities caused by vacant or abandoned properties. However, while
registration ordinances can play an important role in a comprehensive vacant property
strategy, they generally work best in situations where there is accurate information and
effective code enforcement capacity.

The City has been approached by one company that would like to electronically
automate the registration process for the City if the City Council adopts a registration
ordinance. (www.vacantregistg(.com). At this time, the Staff has generally previewed
that process to learn more about it, but Staff offers no opinion regarding its potential
“usefulness to the City. Further, no commitments have been made to this company.

It remains to be seen whether or not a registration ordinance pertaining to foreclosed
properties will be beneficial and mitigate against foreclosed properties becoming
nuisances.

Currently, there is no applicable Federal or Florida law addressing a local government's
ability to impose registration requirements for real properties in foreclosure. The
enactment of this Ordinance relies on the Florida Municipal Home Rule Powers Act.

At this time, the City does not expressly provide registration requirements for foreclosed
properties. In addition, the City does not impose property maintenance requirements on
Lenders at this time. Property maintenance requirements and code enforcement
actions have generally been limited to the property owners and any tenants. This
Ordinance may fill a code enforcement gap in cases involving vacant or abandoned real
property, which is subject to a mortgage, because in such cases the Lender may be the
only interested party left that has an interest in the well-being of the real property.

B. Proposed Ordinance.

The Ordinance generally proposes to adopt the following legal requirements:

1. Requires a mortgagee (Lender) who holds a mortgage on real property within the
City to register the property with the City within 10 days of default by the

mortgagor (Borrower).

2. A default means that the Lender has decided to file a mortgage foreclosure
action on the defaulted mortgage which includes a decision reflected by a written



notice declaring a mortgage in default or filing a foreclosure proceeding in a court
of law.

The registration requires certain information be filed with the City including
mortgagee information, property information, whether the property is vacant or
occupied, identifying a local property manager and related contact information if
the property is or becomes vacant, foreclosure case information. At the City's
discretion, the information will be filed manually or electronically. Any change in
the information will be required to be updated.

The City may impose a registration fee.

If the foreclosed property becomes vacant, the mortgagee (Lender) shall initiate
and maintain on-site inspections of the property a minimum of once every
fourteen (14) calendar days unless the code enforcement administrator or police
chief determine, in writing, that more frequent inspections are required to ensure
compliance with the ordinance or to prevent a decline of the property, a public or
attractive nuisance, or a blight on the surrounding neighborhood. The inspection
shall be required until the mortgage default is cured or the foreclosure
proceeding is completed and the property is sold to a third party for occupancy.

The following maintenance requirements are imposed on subject properties:

(a) The property shall be kept free of excessive weeds, overgrown brush, dead
vegetation, trash, junk, debris, building materials, any accumulation of
newspapers, circulars, flyers, notices (excluding those required by federal, state,
or local law), discarded personal items such as furniture, clothing, appliances,
printed materials or any other items that give the appearance that the property is
abandoned or not being properly maintained.

(b) The property shall be maintained free of graffiti or similar markings by
removal or painting over with an exterior grade paint that matches the color of the
exterior of the structure.

(c) Yards shall be regularly landscaped and maintained in good condition
pursuant to the standards set forth in the City Code. At a minimum, landscaping
shall include, but be limited to, grass, ground covers, bushes, shrubs, hedges,
mulch, or similar plantings which are appropriately designed for residential,
commercial, or industrial installation as applicable. Maintenance shall include,
but not be limited to, watering, irrigation, cutting and mowing of required
landscape and removal of all trimmings.

(d) Pools and spas shall be regularly kept in working order so that pool and spa
water remains free and clear of pollutants and debris. Pools and spas shall
comply with the enclosure requirements of the City Code and Florida Building
Code.



(e) Outdoor play equipment, furnishings, or other accessory structures shall be
properly maintained and secured so as not to be accessible to unauthorized
persons or not to create an attractive nuisance or safety hazard.

() The property shall be regularly monitored to prevent criminal activity on the
premises including, but not limited to, use and sale of controlled substances,
prostitution, and criminal street gang activity.

7. Properties subject to this Ordinance must be maintained in a secure manner at
all times so as not to be accessible to unauthorized persons.

8. The Ordinance authorizes the code enforcement administrator or police chief to
require the mortgagee (Lender) and/or owner of record to implement additional
maintenance and security measures to prevent a decline of the property, a public
or attractive nuisance, or a blight on the surrounding neighborhood.

9. The Ordinance also provides for enforcement and penalties as provided by law.
For citation purposes, a violation of the Ordinance constitutes a class IV violation.

BUDGETARY IMPACT:

None at this time. If the Ordinance is adopted, there may be a cost associated with

requiring electronic filing. There will also be internal administrative costs associated with

code enforcement. The City Council may also adopt a registration fee which would

generate revenue to cover any costs incurred by the City.

PREVIOUS ACTION:

None

REVIEWED BY AND RECOMMENDATION:

Reviewed by the City Manager: QW /f/‘,@f
t

Ric Hol

Reviewed by the City Attorney: S /0/767
Al

Reviewed by the City Clerk:

Reviewed by the Community Development Director:

ohn Titkarlich

Reviewed by the Deputy City Manager:
Dr. Brenda Fettrow



RECOMMENDED MOTION:

Consider passing Ordinance on First Reading relating to the registration of properties in
foreclosure. If passed, advertise the Ordinance for Second Reading and Adoption at a

subsequent regularly scheduled Council meeting.



ORDINANCE NO. 20 _-2009

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
COCOA, BREVARD COUNTY, FLORIDA; RELATING TO
THE REGISTRATION OF PROPERTIES IN FORECLOSURE;
AMENDING CHAPTER 6, CITY CODE, BY CREATING A
NEW ARTICLE VII TITLED REGISTRATION AND
MAINTENANCE OF PROPERTIES IN FORECLOSURE;
PROVIDING FOR PURPOSE AND INTENT, DEFINITIONS,
REGISTRATION REQUIREMENTS, MAINTENANCE
REQUIREMENTS, SECURITY REQUIREMENTS,
PENALTIES, SUPPLEMENTAL AUTHORITY AND OTHER
RELATED PROVISIONS; PROVIDING FOR THE REPEAL
OF PRIOR INCONSISTENT ORDINANCES AND
RESOLUTIONS, INCORPORATION INTO THE CODE,
SEVERABILITY, AND AN EFFECTIVE DATE.

WHEREAS, the City is granted the authority, under Section 2(b), Article VIII, of the State

Constitutioh, to exercise any power for municipal purposes, except when expressly prohibited by
law; and

WHEREAS, the City Council finds that property subject to a mortgage in default often end
up in situations causing neighborhood blight as a result of lack of adequate monitoring, maintenance
and security; and

WHEREAS, the City Council recognizes that the recent wave of foreclosures during the
current economic recession have caused a significant increase in properties becoming vacant within
the City; and

WHEREAS, the abandonment of real property due to foreclosure often results in property
becoming deteriorated and a public nuisance; and

WHEREAS, the City Council finds that mortgagees have an interest in maintaining real
property that is subject to foreclosure proceedings so the property does not become an eye sore to
the neighborhood or public nuisance; and

WHEREAS, the City Council further finds that it is in the public interest to address, through
code enforcement, the safety, aesthetic, and economic concerns caused by real property in
foreclosure; and

WHEREAS, the City Council desires that by imposing the registration and other
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requirements set forth in this Ordinance, vacant real property and real property in foreclosure will
less likely become public eye sores and public nuisances; and

WHEREAS, the City Council also desires to provide a local mechanism to collect and share
information regarding foreclosed real properties so these properties can quickly move into the hands
of owners who can make productive use of them for the economic well-being of the community; and

WHEREAS, the City Council of the City of Cocoa, Florida, hereby finds this ordinance to
be in the best interests of the public health, safety, and welfare of the citizens of Cocoa.

NOW, THEREFORE, BE IT ENACTED BY THE CITY COUNCIL OF THE CITY
OF COCOA, BREVARD COUNTY, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The foregoing recitals are hereby fully incorporated herein by this
reference as legislative findings and the intent and purpose of the City Council of the City of Cocoa.

Section 2. Code Amendment. Chapter 6, Article VII of the Code of Ordinances, City
of Cocoa, Florida, is hereby created and adopted as follows:

Chapter 6

BUILDINGS, CONSTRUCTION AND PROPERTY REGULATIONS

* % % %

ARTICLE VII. REGISTRATION AND MAINTENANCE OF PROPERTIES IN
FORECLOSURE.

Sec. 6-2020. Purpose and Intent.

Vacant buildings and real property under foreclosure are a major source of blight in
commercial and residential neighborhoods, especially when the owner or mortgagee fails
to properly maintain said buildings and property. Vacant buildings and real property under
foreclosure can also have a negative impact on the local economy. In many cases, real
property under foreclosure often suffers from lack of maintenance and becomes neglected
during the time it takes a mortgagee to complete the foreclosure process and secure the
property. It is the purpose and intent of this article to establish registration and maintenance
requirements for vacant properties and properties under foreclosure as a mechanism to
protect neighborhoods from becoming blighted through lack of adequate maintenance and
security.
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Sec. 6-2021. Definitions.
In construing the provisions of this article, the following definitions shall apply:
Building means any structure approved for occupancy by the City.

Default means that the mortgage holder has decided to file a mortgage foreclosure action on
the defaulted mortgage. A mortgage shall be considered in default at such time the mortgagee
provides the mortgagor a written notice declaring the mortgage in default or takes action to
commence a foreclosure proceeding in a court of law, and the default shall continue until such time
as the mortgagor cures the default and the action has been completed or the ownership of the real
property has transferred to a new owner that intends to occupy the real property .

Evidence of vacancy means any real property condition that independently, or in the context
of the totality of the circumstances relevant to the real property, would lead a reasonable person to
believe that the real property is vacant. Such conditions may include, but not be limited to, lack of -
human occupancy of any building for a long period of time, overgrown or dead vegetation;
electricity and other utilities turned off; stagnant swimming pool; accumulation of trash or debris;
the absence of window coverings such as curtains, blinds, or shutters; the absence of furnishings or
personal items consistent with habitation or occupancy of a building; statements by neighbors,

delivery or government agents.
Foreclosed Property means real property that is in default.

Owner of record means the person or entity holding recorded title to the real property in
question as reflected in the Official Records of Brevard County, Florida.

Secure Manner shall include, but not be limited to, the closure and locking of all windows,
doors, gates garages, and other openings that may allow access to the interior of any building or
structure on the real property. In the case of broken windows or doors, securing shall mean
replacing the window or door. Temporary boarding of openings may be allowed pending repairs
to the extent required by the police chief to address public safety and emergency situations.

Vacant means any building that is not lawfully occupied by human beings or inhabited based
on the evidence of vacancy.

Sec. 6-2022. Registration Requirements.

(a) Any mortgagee who holds a mortgage on real property located within the City shall,
within ten (10) days of default by the mortgagor of the real property that is the security for the
mortgage, register the property with the City. Registration shall be on a form provided by the City
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and shall include the following minimum information:

(1) The mortgagee’s name, direct mailing address, e-mail address, contact person, and
telephone number;

(2) The address and parcel identification number of the real property that is being foreclosed
upon by mortgagee;

(3) Whether the property is vacant or occupied during the default period;

(4) If the real property is, or becomes, vacant, the name, street address, e-mail address, and
telephone number of the local property manager that will be responsible for inspecting, maintaining,
and securing the real property. The local property manager’s current street address and land line
telephone number shall be within one of the following central Florida counties: Brevard, Indian
River, Orange, Osceola, Seminole, or Volusia; and

(5) If a foreclosure complaint involving the real property has been filed in circuit court, or
the real property is subject to a bankruptcy proceeding, the style of the case including, court name,
case number, and parties.

(6) Provide express authorization for city employees to enter upon the exterior of the
property in the event the property becomes vacant for the purpose of ensuring compliance with this
article.

(b) At the City’s discretion, registration required by this section shall be made on a paper
form or electronically. If the City chooses electronic registration, the City may retain the services
of a third party to handle the registration requirements, provided the information obtained pursuant
to this section is made readily available to the City and accessible pursuant to the public records
laws of Florida.

(c) Any person or other legal entity that has registered a property under this section shall be
required to report any change of information contained in the registration within ten (10) days of the
change.

Sec. 6-2023. Registration Fees.

The City Council shall establish, by resolution, fees for the registration and re-registration
requirements required by this article. Said fees shall be based on the reasonable estimated cost of
administering the provisions of this article and shall be due and payable at the time of registration
or re-registration.

Sec. 6-2024. Mortgagee Inspection Requirements.
City of Cocoa
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