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CITY MANAGER
MEMORANDUM

To: The Honorable Mayor and City Commissioners

From: Barbara Lipscomb, City Manager

Date: April 28,2011

Subject: Public Hearing: First Reading of Ordinance 11-1349 - ULDR Amendment to Provide Criteria

for Simulated Gambling Devices

Introduction: Ordinance 11-1349 provides for consideration on first reading to amend the City of
Casselberry Unified Land Development Regulations (ULDR) to add a new land use category entitled
“Non-traditional Indoor Use”.

Background: The City Commission placed a 180-day moratorium on the issuance of permits and
licenses for the operation of certain businesses within the City of Casselberry related to game rooms,
arcades, internet cafes, sweepstakes redemption centers, and similar indoor entertainment and
amusement activities in May of 2010. The moratorium will expire on May 4, 2011. This moratorium
was based on the proliferation of “Internet Café” type uses that have lottery games and other vehicles
for gambling that skate a fine line between what is legal and what is illegal.

On January 10, 2011, Seminole County adopted legislation prohibiting the use of “simulated
gambling devices”. The effect is to eliminate the use of the machines that display casino-type games
that result in winning money or losing the money when someone pays to access the games. The
“Internet Café” business use may stay in operation offering the use of computers for actual Internet
use. A “simulated gambling device” is defined by Seminole County as “any device that, when
connected with an object, is available to play or operate a computer simulation of any game, and
which may deliver or entitle the person or persons playing or operating the device to a payoft.” That
legislation was immediately challenged by Allied Veterans of the World, Inc. and a Temporary
Restraining Order was handed down by the U.S. District Court for the Middle District of Florida
(U.S. District Case No. 6:11-cv-155-Orl-28DAB).

The 2011 Florida Legislature is now attempting to address this issue through House Bill 217 and the
companion Senate Bill 576. This legislation would prohibit establishments such as the “Internet
Cafes” from using computers that provide casino games by creating the “Electronic Machines and
Devices for Sweepstakes Prohibited Act.”

Due to the near end of the City’s moratorium, it is necessary for the City to take action to provide
regulations for such uses in the City. Legislation initially proposed by staff dealt with the location of
the business use - be it an internet cafe, sweepstake redemption center, or similar use. The
legislation proposed by staff at this time is similar to that which the State is proposing in HB 217 and
SB 576.



This legislation deals with the type of machine that is being used by a business.

The Planning and Zoning Commission reviewed the proposed code change at an advertised public
hearing on April 13, 2011 (Attachment A) and provided a favorable recommendation to the City
Commission (Attachment B). As an amendment to a permitted use within the City, two public
hearings are required. The first public hearing was advertised in the Orlando Sentinel on April 14,
2011.

Discussion: Ordinance 11-1349 provides several changes to the Unified Land Development
Regulations (ULDR). They include:

1.  Amending Table 2-5.3, Land Use by District to include “non-traditional” indoor amusements
in the “non-traditional use category”.

2. Amending the definition for “Non-traditional use” to add “non-traditional indoor amusements”.
3. Providing two new definitions to the glossary.
Non-traditional indoor amusements. Game rooms, arcades, internet cafes, sweepstakes

redemption centers and similar indoor entertainment and amusement activities that utilize
simulated gambling devices.

Simulated gambling device. Electronic machine or device that operates mechanically,
electrically, or electronically that is intended to be used by a sweepstakes entrant and is
capable of displaying information on a screen or other mechanism to access or display:

o sweepstakes systems with simulated game play related to slot machines,
video poker, bingo, craps, keno, lotto, or any other game of chance;

J other video games based on or involving the random or chance matching
of different pictures, words, numbers, or symbols not dependent on the skill or
dexterity of the player;

J other video games not dependent on skill or dexterity that is played while
revealing a prize as the result of an entry into a sweepstakes; and

o any other similar devices.

4.  Amending the ULDR to add “Non-traditional indoor amusements” into Section 2-7.30, Non-
traditional uses. This places various conditions on the business including locating in only the
CG (Commercial General) zoning district; conditional use approval from the Planning and
Zoning Commission; location in a planned, unified shopping center with a minimum of 10,000
square feet of gross leasable area; minimum distance separation of fifteen hundred feet (1,500")
from another non-traditional use; minimum distance separation of three hundred feet (300')
from of an educational institution, church, park, day care facility, or residentially zoned land;
and a restriction of one non-traditional use in any single shopping center. Additionally, the site
must meet several exterior design requirements and business hours are restricted to between
7:00 a.m. and 11:00 p.m.

Budget Impact: There is no impact to the City’s budget.

Recommendation: The City Manager and the Community Development Director recommend
approval of Ordinance 11-1349.




Prepared by: Sandra J. Smith, AICP, Chief Planner

Reviewed by: Donald Martin, AICP, Community Development Director

Attachments: Ordinance 11-1349

Attachment A: Planning and Zoning Commission staff report, April 13, 2011
Attachment B: Planning and Zoning Commission minutes, April 13, 2011



ORDINANCE 11-1349

AN ORDINANCE OF THE CITY OF CASSELBERRY, FLORIDA;
AMENDING THE CITY OF CASSELBERRY, FLORIDA, CODE OF
ORDINANCES, PART lll, UNIFIED LAND DEVELOPMENT
REGULATIONS TO DESIGNATE BUSINESSES THAT USE
“SIMULATED GAMBLING DEVICES” AS A “NON-TRADITIONAL USE”
BY AMENDING SECTION 2-5.3, LAND USE BY DISTRICTS, TABLE 2-
5.3 LAND USE BY DISTRICTS (1); AMENDING SUBSECTION 2-7.30,
“NON-TRADITIONAL ~ USES”; AMENDING SECTION  5-21.2,
DEFINITION OF TERMS, TO INCLUDE THE DEFINITION FOR “NON-
TRADITIONAL  INDOOR AMUSEMENTS” AND  “SIMULATED
GAMBLING  DEVICE”; PROVIDING FOR  CODIFICATION,
SEVERABILITY, CONFLICTS, AND EFFECTIVE DATE.

WHEREAS, game rooms, arcades, internet cafes, sweepstakes redemption centers and similar
indoor entertainment and amusement activities are operating in a gray area of the Florida Statutes
regulating gambling; and

WHEREAS, game rooms, arcades, internet cafes, sweepstakes redemption centers and similar
indoor entertainment and amusement activities are not traditional indoor amusements; and

WHEREAS, there is a concern that a proliferation of “Non-traditional indoor amusements” will
decrease property values and threaten the aesthetics of the City, thus threatening the public health, welfare
and safety of the City; and

WHEREAS, the proliferation of “Non-traditional indoor amusements” may affect the development
and re-development efforts of the City of Casselberry; and

WHEREAS, the City Commission seeks to provide regulatory criteria to “Non-traditional indoor
amusements”; and

WHEREAS, the City Commission finds that it is essential to protect and preserve the aesthetics,
the environment and the public health, welfare and safety of the City and its citizenry, and that it is in the
City’s best interest, and that it is consistent with the Comprehensive Plan for the City to regulate the
location of “Non-traditional indoor amusements” within the city limits of Casselberry; and

WHEREAS, the City Commission of the City of Casselberry held a duly noticed public hearing on
the proposed changes set forth herein and considered advice of staff, citizens, and all interested parties
submitting written and oral comments and supporting data and analysis, and after complete deliberation,
hereby finds the requested changes consistent with the City of Casselberry's Comprehensive Plan; and



WHEREAS, words with double underlined type shall constitute additions to the original text and
strike-through shall constitute deletions to the original text.

NOW, THEREFORE, BE IT ENACTED by the City Commission of the City of Casselberry,
Florida:

SECTION 1. That Section 2-5.3, Land Use by Districts, Table 2-5.3(1) of Article V, Zoning District
Regulations, Chapter II, District and General Regulations, Part Ill, Unified Land Development Regulations,
of the Code of Ordinances of the City of Casselberry, Florida shall be amended as follows:
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SECTION 2. That Section 2-7.30, Non-traditional uses, of Article VII, General Regulations,
Chapter II, District and General Regulations, Part lll, Unified Land Development Regulations, of the Code
of Ordinances of the City of Casselberry, Florida, shall be amended as follows.

* Kk K

Section 2-7.30. Non-Traditional Uses.

Non-traditional uses are a service or retail use that requires additional regulations to ensure that the
business is in harmony with the goals and vision of the City. Non-traditional uses include, but are not
limited to body art establishments, check cashing/payday loan businesses, and pawn shops, and “Non-
traditional indoor amusements”. These uses are defined in Chapter V, Glossary.

A. Regulations.

1. Prior to issuance of a business tax receipt, the proposed non-traditional use must receive a
conditional use approval from the Planning and Zoning Commission to operate at a specific
location.

2. Location.

a. Criteria for the location of check cashing/payday loan businesses are provided in ULDR
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Section 2-7.29.

b. The following location criteria apply to all other non-traditional uses.

1) A non-traditional use shall not be located within a-radius-of fifteen hundred feet (1,500)
of another non-traditional use, including check cashing/payday loan establishments; nor
shall such use be located within three hundred feet (300") of an educational institution,
church, park, day care facility, or residentially zoned land. The method of measurement
is the same as provided within ULDR Section 2-7.29 (2).

2) A non-traditional use may only be permitted in a planned, unified shopping center with
a minimum of 10,000 square feet of gross leasable area.

* ok *k

SECTION 3. That Section 5-21.2, Definition of terms, of Article XXI, Language and Definitions,
Chapter V, Glossary, Part Ill, Unified Land Development Regulations, of the Code of Ordinances of the City
of Casselberry, Florida shall be amended as follows:

* ok ok

Non-traditional indoor amusements. Game rooms, arcades, internet cafes, sweepstakes
redemption centers and similar indoor enterfainment and amusement aclivities that utilize
simulated gambling devices.

* kK

Non-traditional uses. A service use that requires additional regulations to ensure that the business
is in harmony with the goals and vision of the City. Non-traditional uses include body art
establishments, pawn shops, ard check cashing and/or /payday loan businesses, and non-
traditional indoor amusements.

* ok ok

Simulated gambling device. Electronic machine or device that operates mechanically, electrically,
or electronically that is intended to be used by a sweepstakes entrant and is capable of displaying
information on a screen or other mechanism to access or display:
o sweepstakes systems with simulated game play related o slot machines. video poker,
bingo, craps, keno, lotto, or any other game of chance
o other video games based on or involving the random or chance matching of different
pictures, words. numbers, or symbols not dependent on the skill or dexterity of the player
o other video games not dependent on skill or dexterity that is played while revealing a prize
as the result of an entry into a sweepstakes; and

* k k

SECTION 4. CODIFICATION. It is the intention of the City Commission of the City of
Casselberry, Florida, and it is hereby ordained that the provisions of this Ordinance shall become and be
made a part of the Code of Ordinance of the City of Casselberry, Florida; that the Sections of this
Ordinance may be renumbered or re-lettered to accomplish such intention; that the word, “Ordinance” may
be changed to “Section,” “Article,” or other appropriate word.

Ordinance 11-1349
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SECTION 5. SEVERABILITY. If any Section or portion of a Section of this Ordinance proves to
be invalid, unlawful, or unconstitutional, it shall not be held to invalidate or impair the validity, force, or effect
of any other Section or part of this Ordinance.

SECTION 6: CONFLICTS. All Ordinances or parts of Ordinances in conflict with any of the
provisions of this Ordinance are hereby repealed.

SECTION 7. EFFECTIVE DATE. This Ordinance shall become effective ten (10) days after the
second reading and adoption.

FIRST READING this day of , A.D. 2011.

SECOND READING AND ADOPTION this day of ,A.D. 2011.
ATTEST:

Donna G. Gardner, City Clerk Charlene Glancy, Mayor/Commissioner
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TO: Planning and Zoning Commission
FROM: Sandra J. Smith, AICP, Chief Planner
DATE: April 13, 2011
RE: LPA 11-10: Amend the City Code to provide criteria for Simulated Gambling Devices

The City Commission placed a 180-day moratorium on the issuance of permits and licenses for the operation of
certain businesses within the City of Casselberry related to game rooms, arcades, internet cafes,
sweepstakes redemption centers, and similar indoor entertainment and amusement activities in May of 2010. The
moratorium was extended several times and will expire on May 4, 2011. This moratorium was based on the
proliferation of “Internet Café” type uses that have lottery games and other vehicles for gambling that skate a fine line
between what is legal and what is illegal. Internet Cafes provide access to a gambling website based on the purchase
of internet or telephone time and the provision of a “free” sweepstakes ticket to the patron as a bonus for buying the
computer or telephone time. The outcome (win or loss) of the sweepstakes ticket requires access to a dedicated site
maintained by the “Internet Café”.

On January 10th, Seminole County adopted legislation prohibiting the use of simulated gambling devices. The effect
is to eliminate the use of the machines that display casino type games that result in winning money or losing the
money you paid to access the games. The business use may stay in operation offering the use of computers for
actual Internet use. The need for this prohibition was based on an analysis by the Florida Council on Compulsive
Gambling, an Economic Impact Statement developed by the Seminole County Fiscal Services Division, and
complaints from law enforcement. The FCCG report finds that these “gaming” centers are attracting mostly low
income women who are the least able to sustain a loss of income and the negative effects are similar to those
caused by “gambling” casinos. The Seminole County Impact Statement finds that “lawful gambling operations are
required by law to have safeguards to deal with problem gamblers while the establishments that would be affected by
the prohibitions contained within the (Seminole County) ordinance do not.”

A “simulated gambling device” is defined by Seminole County as “any device that when connected with an object is
available to play or operate a computer simulation of any game, and which may deliver or entitle the person or
persons playing or operating the device to a payoff.” That legislation was immediately challenged by Allied Veterans
of the World, Inc. and a Temporary Restraining Order was handed down by the U.S. District Court for the Middle
District of Florida (U.S. District Case No. 6:11-cv-155-Orl-28DAB).

The 2011 Florida Legislature is now attempting to address the issue House Bill 217 and the companion Senate Bill
576. This legislation would prohibit establishments such as the “Internet Cafes” from using computers that provide
casino games by creating the “Electronic Machines and Devices for Sweepstakes Prohibited Act.” The legislation is
proceeding “favorably” through committee review.

It is difficult to predict the outcome of the challenge to the Seminole County prohibition or the possible implementation
of legislation by the State. It is; therefore, necessary for the City to take action to provide regulations for such uses in
the City. Legislation initially proposed by staff dealt with the location of the business use - be it an internet cafe,
sweepstake redemption center, or similar use. The legislation proposed by staff at this time is similar to that the State
is proposing in HB 217 and SB 576. This legislation deals with the type of machine that is being used by a business.
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The proposed ordinance classifies the type of machines that display casino games as a “simulated gambling device”.
Businesses that use these devices, whether it be a game room, arcade, internet cafe, sweepstakes redemption
center, or any similar indoor entertainment and amusement activity are then defined to be a “non-traditional indoor
amusement”. All "non-traditional indoor amusements” are then placed within the "non-traditional use” category.

Non-traditional uses are allowed to locate within only the CG (Commercial General) zoning district and only after a
conditional use approval has been granted by the Planning and Zoning Commission. Non-traditional uses are subject
to the regulations provided within ULDR Section 2-7.30, Non-traditional Uses. Those conditions include:

A. Regulations.
1. Prior to issuance of a business tax receipt, the proposed non-traditional use must receive a conditional
use approval from the Planning and Zoning Commission to operate at a specific location.

2. Location.
a. Criteria for the location of check cashing/payday loan businesses are provided in ULDR Section 2-
7.29.

b. The following location criteria apply to all other non-traditional uses.

1} A non-traditional use shall not be located within fifteen hundred feet (1,500') of another non-
traditional use, including check cashing/payday loan establishments; nor shall such use be
located within three hundred feet (300') of an educational institution, church, park, day care
facility, or residentially zoned land. The method of measurement is the same as provided within
ULDR Section 2-7.29(2).

2) A non-traditional use may only be permitted in a planned, unified shopping center with a
minimum of 10,000 square feet of gross leasable area.

3. Only one non-traditional use may be permitted in any single shopping center. Check cashing and
payday loan uses may operate together in one location.
4. Design. A non-traditional use shall be housed in a building that complies with the following regulations:
a. The building in which the use is located conforms to all current land development and building
regulations.
b. The building shall be painted in muted colors and finished in materials that are consistent and
harmonious with the surrounding area and with the character of the City.
c. There shall be no security bars on the outside of doors or windows which are visible from a public
right-of-way.
d. Exterior phones and roll up doors shall be prohibited.
e.  Windows shall not be obscured by the placement of signs, dark window tinting, shelving, racks or
similar obstructions.

B. Hours of Operation. Non-traditional uses shall only operate between the hours of seven (7:00) a.m. and
eleven (11:00) p.m.

C. Maintenance. The building and site shall be maintained in a neat, clean, and orderly condition.

D. Signs. All signs shall be legally permitted in accordance with ULDR Article XVI.
RECOMMENDATION
Staff requests the Planning and Zoning Commission to provide a favorable recommendation to the City Commission
to adopt the definitions and regulations for simulated gambling devices provided in the attached ordinance based on

the findings of this staff report dated April 13, 2011 and the data and analysis provided in the May 12, 2010 Planning
and Zoning Commission staff report (Attachment A with Exhibit C only).

www.casselberry.org



City of Casselberry

Chief Planner

95 Triplet Lake Drive, Casselberry, Florida 32707 + Telephone (407) 262-7700, Ext. 1108
Fax (407) 262-7763 + Email: ssmith@casselberry.org

TO: Planning and Zoning Commission
FROM: Sandra J. Smith, AICP, Chief Planner
DATE: May 12, 2010

RE: LPA 10-04: Internet Cafes

The City Commission, on February 8, 2010, placed a 180-day moratorium on the issuance of permits and licenses for
the operation of certain businesses within the City of Casselberry related to game rooms, arcades, internet
cafes, sweepstakes redemption centers, and similar indoor entertainment and amusement activities. The
moratorium expires on August 7, 2010.  Staff has developed the following information for discussion purposes to
determine if regulation is required; and, if so, what type of regutation is required.

BACKGROUND.
The Cily Code of Ordinance, Chapter 14, Amusements, provides a purpose and intent, definitions and a prohibition on
the use of slot machines or similar devices. This is based on Florida Statute (F.5.} 849.16 and was adopted in 2004,

Table 2-5.3, Land Use by District, provides various types of uses and indicates whether the use is permitted in the
zoning district, allowed as a conditional use, or prohibited. Up to this time, a game room, arcads, internet café and
similar indoor entertainment and amusements were considered as a commercial use and permitted in the CG, CS,
PMX-L, PMX-H, PMX-Mid, and PMX-High zoning districts. Within the past few years, a new type of indoor
amusement has developed that appears to be gambling on a slot machine via a computer terminal, This use is
commonly referred to as an “Internet Café”. There has been a profiferation of this use from Broward County into
Orange, VYolusia and Seminole Counties.

This item was advertised as a Public Hearing in the Orlando Sentinef on April 27, 2010.

Internet Café operation:

After entering the establishment you are required to provide your driver's license to establish an account. You are
also required to sign a document that includes the statement “This is not gambling.” You can purchase “time” on the
computer based on the amount of meney you pay. With each dollar of computer time you purchase you receive 100
sweepstakes credits. The time purchased is tracked on the card you receive when you sign in. i also tracks your
“winnings" that can be redeemed for cash at any time.

When you swipe your card at the computer, a screen comes up. The touch screen provides choices between access
to the internet and various types of games. [f you chaose the games, a selection of twenty different game types is
provided. They include slot machines, poker, keno and others. The poker game screen provides the opportunity to
use (“bet”) a minimum of 25 sweepstakes credits up to 1,000 sweepstakes credits. So if you have purchased $20
worth of computer time, you have 2000 credits. If you “het” 1,000 credits on a game - you have two opportunities to
play. If you “bet" 25 credits on each game you have 80 opportunities to play.

The poker game provided five cards. You can choose to either “hold” or “discard” any of the cards, The game gives
you a hint on each card whether or not to hold or discard. After you decide whether to take the machines advice or
make your own cholces, you simply touch the option “Reveal” to determine if you are a winner, You continue to play
until you cash out or until you have lost enough money. Machines are avaifable that take cash to purchase additional
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time (and the affiliated sweepstake credits) to continue to play on the computer games. Every aspect of the operation
is similar to Las Vegas gambling.

FS 849.16, Machines or devices which come within provisions of law defined, states that a slot machine or device is
one that requires the insertion of any piece of money, coin or other object to cause it to operate and the winner is
determined by chance. FS 849.094, Game promotion in connection with sale of consumer products or services,
requires the purchase of a product and the outcome is based on chance.  The operators of internet cafes and
sweepstake redemption centers state that their games are operated within the requirements of F.S. 849 because a
person does not have to make a purchase to participate and the card provides a pre-determined winner — the element
of chance is not present.

The card purchased for computer time can be used on a home computer if you obtain a CD from the business that will
provide access to an internet provider, The poker and slof machine games can only be accessed from the business
establishments’ computers.

The Allied Veterans of America Internet café is located in the Casselberry Square shopping center on SR 436 at Red
Bug Lake Road. The business was opened in January, prior to the moratorium taking effect. The business has cne
hundred terminals and drinks and snacks are provided at no charge. The business operates as a charitable non-profit
organization, contributing a percentage of their profit to military organizations, police and sheriff departments, and
other service organizations.

FINDINGS.

o The Florida State Supreme Court has decided that the enforcement of gambling is the responsibility of local
law enforcement; be it County or City,

o State Attorney's Office has decided not to pursue these uses.

o State Legislature has taken no action to amend the State's gambling laws to address this variation of
gambling.

o State Prosecutor's office will actively pursue any business that has stepped into the area of gambling.

o Cassetberry's City Atlorney has advised staff that the business legally exists until it can be proven that the
State Statutes for gambling have been violated.

o The Casselberry's Police have conduct inspections of the existing Internet Café within the City and state that
the business is operating with the Florida Statutes.

wyww.casselberry.org
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ALTERNATIVES,

1. Take no action and allow additional “internet cafes” and “sweepstake redemption centers” to conduct
business within the City.

2. Impose zoning regulations to ensure the subject business uses provide the necessary accommodations to
minimize negative impacts to the surrounding properties.

3. Prohibit the use of particular machines that simulate a gambling operation. These machines have been
defined by the City of Jacksonville as “lock-afike machines closely simulating the operation of slot machines”
and the City has found them to be a threat to public welfare.

Alternative 1.

Alternative 2.

Alternative 3.

This option should be pursued if the operation of “internet cafes" or “sweepstake redemption centers’
does not have the potential to create adverse impacts on adjacent properties or if it is not a detriment
to the public's health or welfare.

This option should be pursued if the operation of “internet cafes” or "sweepstake redemption centers”
has the potential to create adverse impacts on adjacent properties, but those impacts can be
determined and mitigated.

An ordinance has been developed that considers these uses as “non-traditional indoor amusements”
and places them info the “Non-traditional use” category. A non-traditional use must meet certain
distance separation requirements from other similar uses, must be in a shopping center that is at
least 10,000 square feet in size, and must obtain a conditional use approval. Exhibit A provides an
ordinance that requires these criteria.

Based on staff's experience, an internet café can install a large number of terminals in a relatively
small space. Patrons using the terminals generally drive individually o the use. The use generates a
need for a large amount of parking. The standard parking requirement for a commercial site is three
parking spaces per 1,000 square feet of building area, The tenant space for the Allied Veterans site
is approximately 4000 square feet. The parking provided for this tenant space is 32 spaces;
however, the business provides 100 opportunities for customer use and requires additional parking
for employees. This results in a 200% increase of needed parking greater than that provided. The
Casselberry Square shopping center can absorb this parking impact but a smaller strip center or
stand alone building could impact adjacent tses due to overflow parking needs.

This option should be pursued if it is determined that a machine that appears and functions as a slot
machine is a detriment to the public health and welfare,

The City of Jacksonville is considering an ordinance prohibiting the use of machines that simulate a
slot machine, whether it is astually gambling or not. The bill's preamble states that, while slot
machines in Florida are fimited to certain regulated facilities in Broward and Miami-Dade Counties,
there has been a profiferation of look-alike machines closely simulating the operation of slot
machines that this crdinance is meant to prohibit. Exclusions are provided for use of a “slot machine”
in the “operation of a state lottery, or pursuant to the provisions of a lawful gaming compact between
the State of Florida and federally recognized Indian tribes, whether to display the results of a raffle,
sweepstakes, contest or other promotion”. Exhibit B provides the ordinance amended to affect the
City of Casselberry. If staff takes this option forward, the text should be incorporated into the portion
of Chapter 14 that regulates slot machines (Sections 14-1 through 14-3)

This ordinance discusses the use of the “machines” as a detriment to the public’s health and welfare.
Staff has requested justification for this finding from the City of Jacksonville. Their analyst, Jeff

wwi.casselberry.org
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Clements, stated that he has requested this documentation from the proponents of the legislation and
he will provide it when he has received the documentation.

Pertinent reading material including: a Bar Joumal article explaining Florida Statutes Chapter 849 dated December
1996, a report by the Florida Senate on adult arcades and game promotions dated November 2008, a letter to Police
Chief Ruf from Allied Veterans detalling their operation, and letters provided by staff to Aliied Veterans discussing the
status of their Business Tax Receipt are provided in Exhibit C.

RECOMMENDATION
Staff requests the Planning and Zoning Commission discuss this issue and the proposed alternatives and provide
direction to staff.

Atlachments:  Exhibit A: Ordinance providing "Non-traditional indoor amusement” requirements
Exhibit B: Ordinance prohibiting simulated slot machine
Exhibit C: Various reading material

www.casselberry.org
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Video Broadcasts 849.16 Machines or devices which come within provisions of law defined,--

(1} Any machine or device is a slot machine or device within the provisions of this chapter if it is
one that is adapted for use in such a way that, as a result of the insertion of any piece of mapey,
cain, or other object, such machine or device is caused to operate or may be operated and if the
“user, by reasoh of any element of chance or of any ather outcome of such operation unpredictable
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] 2, ch, 84-247; s, 3, ch. 89-176; 5. 1368, ch. 97-102,
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Select Year: |2009 '_3

The 2009 Florida Statutes

Title XLV[ Chapter 84§ ) T View Entire Chapter
CRIMES GAMBLING

849,094 Game promotion in connection with sale of consumer products or services.--

(1) As used in this section, the term:

{a) "Game promotion” means, but is not limited to, a contest, game of chance, or gift enterpiise,
conducted within or throughout the state and other states in connection with the sale of cansumer
products or services, and fn which the elements of chance and prize are present. However, "game
promotion” shall not be construed to apply to bingo games conducted pursuant to s. 849.0931.

(b) "Operator" means any person, firm, corporation, or association or agent or employee thereof who
promotes, operates, or conducts a game promotion, except any charitable nonprofit organization.

(2) It is unlawful for any operator: ’

(a) To design, engage in, promote, or conduct such a game promotion, in connection with the
promotion or sale of consumer products or services, wherein the winner may be predetermined or the
game may be manipulated or rigged so as to:

4
1. Allocate a winning game or any portion thereof to certain lessees, agents, or franchises; or

2. Allocate a winning game or part thereof to a particular period of the game promotion or to a
particular geographic area;

(b) Arbitrarily to remove, disqualify, disatlow, or reject any entry,;
{c} To fail to award prizes offered;

(d) To print, publish, or circulate literature or advertising material used in connection with such game
promotions which is false, deceptive, or misleading; or

{e) To require an entry fee, payment, or proof of purchase as a condition of entering a game
promotion. '

(3) The operator of a game promotion in which the total announced value of the prizes offered is
greater than $5,000 shall file with the Department of Agriculture and Consumer Services a copy of the
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rules and regulations of the game promotion and a list of all prizes and prize categories offered at least
7 days before the commencement of the game promotion. Such rules and regulations may not thereafter
be changed, modified, or altered. The operatoi of a game promotion shall conspicuously post the rules
and regulations of such game promotion in each and every retail outlet or place where such game
promotion may be played or participated in by the public and shall also publish the rules and regulations
in alt advertising copy used in connection therewith. However, such advertising copy need only include
the material terms of the rules and regulations if the advertising copy includes a website address, a toll-
free telephone number, or a mailing address where the full rules and regulations may be viewed, heard,
or obtained for the full duration of the game promotion. Such disclosures must be legible. Radio and
television announcements may indicate that the rules and regulations are available at retail outlets or
from the operator of the promotion. A nonrefundable filing fee of $100 shall accompany each filing and
shall be used to pay the costs incurred in administering and enforcing the provisions of this section.

{4)(a) Every operator of such a game promotion in which the total announced value of the prizes
offered is greater than $5,000 shall establish a trust account, in a national or state-chartered financial
institution, with a balance sufficient to pay or purchase the total value of all prizes offered. On a form
supplied by the Department of Agriculture and Consumer Services, an official of the financial institution
holding the trust account shall set forth the dollar amount of the trust account, the identity of the
entity or individual establishing the trust account, and the name of the game promotion for which the
trust account has been established. Such form shall be filed with the Department of Agriculture and
Consumer Services at least 7 days in advance of the commencement of the game promotion, In lieu of
establishing such trust account, the operator may obtain‘a surety bond in an amount equivalent to the
total value of all prizes offered; and such bond shall be filed with the Department of Agriculture and
Consumer Services at least 7 days in advance of the commencement of the game promotion.

1. The moneys held in the trust account may be withdrawn in order to pay the prizes offered only upon
certification to the Department of Agriculture and Consumer Services of the name of the winner or
winners and the amount of the prize or prizes and the value thereof.

2. If the operator of a game promotion has obtained a surety bond in lieu of establishing a trust
account, the amount of the surety bond shall equal at all times the total amount of the prizes offered.

{b) The Department of Agriculture and Consumer Services may waive the provisions of this subsection
for any operator who has conducted game promotions in the state for not less than 5 consecutive years
and who has not had any civil, criminal, or administrative action instituted against him or her by the
state or an agency of the state for violation of this section within that 5-year period. Such waiver may
he revoked upon the commission of a violation of this section by such opetator, as determined by the
Department of Agriculture and Consumer Services.

(5) Every operator of a game promotion in which the total announced value of the prizes offered is
greater than $5,000 shall provide the Department of Agriculture and Consumer Services with a certified
list of the names and addresses of all persons, whether from this state or from another state, who have
won prizes which have a value of more than $25, the value of such prizes, and the dates when the prizes
were won within 60 days after such winners have been finally determined. The operator shall provide a
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copy of the list of winners, without charge, to any person who requests it, In lieu of the foregoing, the
operator of a game promotion may, at his or her option, publish the same information about the winners
in a Florida newspaper of general circutation within 60 days after such winners have been determined
and shall provide to the Department of Agriculture and Consumer Services a certified copy of the
publication containing the information about the winners. The operator of a game promotion is not
required to notify a winner by mail or by telephone when the winner is already in possession of a game
card from which the winner can determine that he or she has won a designated prize. All winning
entries shall be held by the operator for a period of 90 days after the close or completion of the game.

{6) The Department of Agriculture and Consumer Services shall keep the certified list of winners for a
period of at least 6 months after receipt of the certified list. The department thereafter may dispose of
all records and lsts. '

(7) No operator shall force, directly or indirectly, a lessee, agent, or franchise dealer to purchase or
participate in any game promotion. For the purpose of this section, coercion or force shall be presumed
in these circumstances in which a course of business extending over a period of 1.year or longer is
materially changed coincident with a failure or refusal of a lessee, agent, or franchise dealer to
participate in such game promotions. Such force or coercion shall further be presumed when an operator
advertises generally that game promotions are available at its lessee dealers or agent dealers.

(8){a) The Department of Agriculture and Consumer Services shall have the power to promulgate such
rules and regulations respecting the operation of game promotions as it may deem advisable.

{b) Whenever the Department of Agriculture and Consumer Services or the Department of Legal Affairs
has reason to believe that a game promotion is being operated in violation of this section, it may bring
an action in the circuit court of any judicial circuit in which the game promotion is being operated in
the name and on behalf of the people of the state against any operator thereof to enjoin the continued
operation of such game promotion anywhere within the state.

(9){(a) Any person, firm, or corporation, or association or agent or employee thereof, who engages in
any acts or practices stated in this section to be unlawful, or who violates any of the rules and
regulations made pursuant to this section, is guilty of a misdemeanor of the second degree, punishable
as provided in s. 775,082 or s, 775.083,

{b) Any person, firm, corporation, association, agent, or employee who violates any provision of this
section or any of the rules and regulations made pursuant to this section shall be liable for a civil
penalty of not more than $1,000 for each such violation, which shall accrue to the state and may be
recovered in a civil action brought by the Department of Agriculture and Consumer Services or the

Department of Legal Affairs.

{10} This section does not apply to actions or transactions regulated by the Department of Business and
Professional Regulation or to the activities of nonprofit organizations or to any other organization
engaged in any enterprise other than the sale of consumer products or services. Subsections {(3), (4), (5),
(6), and (7) and paragraph (8)(a) and any of the rules made pursuant thereto do not apply to television
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or radio broadcasting companies licensed by the Federal Communications Commission.

Histary.--ss. 1, 2, 3, 4, 5, 6, 7, 8, 9, ch. 71-304; s. 1, ch. 73-292; 5. 1, ch. 8%-38; s. 1, ch. 83-118; 5, 1,
ch. 85-197; s. 1, ch. 90-36; s. 5, ch, 91-206; ss. 5, 6, ch. 92-280; s. 1, ch. 93-160; s, 251, ch. 94-218; s.
1364, ch, 97-102; s. 2, ch. 97-108; ss. 60, 70, ch. 2000-258; s. 1, ch. 2005-99.
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FLORIDA DEPARTMENT OF Armcuwu RE AND CONSUNIER SERVICES
1-800-RELP-FLA (335-7352] = 1-800-FL-AVUNH {352-9832) « (B50) 448-2221

Charies H. Bronson, Commissioner - LuAnn Stiles, Dlrector

Department Home Game PromotionlSweepstakeg

Consumer Services Home

The Department of Agriculture and Consumer Services regulates game promotlons, more
commonly known as sweepstakes, Before entering a sweepstakes, consumers should
Info For Consumers keep in mind the following tips:

About Us

Regulated Programs

Info For Businesses # No purchase or entry fee [s required in sweepstakes.

* Under the law, you should have an equal chance of winning, whether you purchase

Reglster Online HeW
egister On something or not.

File a Complaint » Read the rules carefully. If you can't find, read or understand the rules, think agaln.

A-Z Resource Gulde * Don't give out your credit card or bank account Information.

Gift Givers' Guide * If you recelve a promotion congratulating you on winning a prize, but require you to

o E-Newslotter pay a shipping or handling fee, the sweepstakes may be fraudulent. You should never
onsumer E-Newsletter have to pay a fee before receiving a prize In a sweepstakes,

Florida's Lemon Law > Make sure you know the company that's offering the sweepstakes. It may sound like a

well-known firm, but many disreputable companles use a variation of a nationally

Florida Do Not Call List
recognized name.

Prica Gouging

Publications Additional Resources

LifeSmart
s Game Promotions: (Brochure) Did you know that a game promotlon Is a marketing

Contact Us technique deslgned to Induce you, the consumer, to purchase a product or service? This
information was complled to Inform citizens about game promotions and to assist In
making them aware of promotions that are fraudulent.

Search

Public Meetings, Hearings,

or Workshops » Chapter 849, Florida Statutes (F.S.)
Select a Division * Chapter 51-14, Florida Administrative Code

On the FAC site, please select "fatest version” to view the rules

ezM 1ohe
_ Reader ‘,_/J Do you have mora questions about Sweepstakes/Game Promotions? Contact
us via email.

File a Complaint Against a Sweepstakes/Game Promioter

Site Map | Privacy Policy [ Disclaimer | Contact Webmaster | Best Viewed In | Email Privacy Policy
© 2004 Florida Department of Agriculture and Consumer Services

http:/fwww.800helpfla.com/sweepstakes.him] 5/4/2010
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Internet cafe operator loses Florida battie

Posted on December 02, 2009 in Casina News & Announcements

Eudu)

The internet cafe operator who asked a Fiorlda Judge to declare that its
activitfes do not viclate state law was disappointed this wesk when lis
arguments were rejected by a Tallahassee court.

Allled Veterans of the World, which has had Internst cafes shut down In
Seminale, Marion, Jackson and Pinellas countlas, challenged the law In
the state capltal, reports the Orlando Senlinel newspaper, haping for a
tuling that would finally settle a long-running Issue with enforcement
agancles.

The non-profit group ralses money for velerans' causes, using a loophole
In the state's sweepstakes Jaw to operate about 25 cafes arcund the state.

Starting in August {his year, varlcus centres were ralded by pcfice,
disrupting business and spurring the Allisd Veterans to turn te the cousts for relief,

Manhattan Slots

But Circuit Court Judge Jackie L. Fulford ruled that each sheriff In Florlda Is a local officlal and not an arm of the state - that '
means Aliled Veterans of the World must pursue Its challenge plecemeat in Incividuzl counties. c AR,

Online Caslnos
Allied Veterans of the World has other legal problems with which it has to contend; the Jacksonville Greyhound Raging Inc., Oalta Gasinos
+ USA Onfne Caslnos

which aperates the Jacksonville Kennel Glub, Orangs Pari Kennel Club and a poker room at the St. Johns Greyhound Park

Is faunching litlgation seeking to shut down the Infemet cafes, with damages and costs " Mirogaming Gesinoa
! : + Rival Caslnes

+ RTB Caslnos

“This was Allied Veterans' aftempt to plck a forum to somehow have its practices declared lawful,” said attorney Michael . sinas

Freed. "Now that thelr attempt has falled, Allled Veterans will have to continue to defend the tawsuit that our client has brought , Playtech Casines

{o declare thelr practices illegal.”
Casine Bonuses

The lawsult, filed in clreult court In Jacksonville in August, claims that Allled Veterans of the World Is in viclation of Florida's + Na Dsposit Bonus

Déceptiveahd Unfalr Trade Practices Act and Florida'’s Civil Remedias for Criminal Practices Act. The lawsuil also « Casing Bonls’
malntains that Allled Veterans' establishments are a common nuisance undsr Florida Stalutes. News diractly lo your Inb2intB85 Print Article

Free Casino Games
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Internet Cafe Gambling Becoming Popular In Florida Page 1 of

l Bookmatk Us l Casino Gambling Web ] Gambling News Dashboard ‘ Gambling News Topics

The Top Online Casinc Gambling News Reporting Organization! | H search
Home B !E Internet Cafe Gambling Becoming Popular In Florida

Best Online Casinos !'! A few years ago the popular way to skirt the faw In many state
D “ ot when it came to gambling was to open gambling hails where
Oniins Pokar Roonts i people could play slot machines and eam points that could be

. i
Best Online Sportshooks I retrieved for prizes,
Onlina Casino Revlews ! The prizes wsually were shopping gift cerds or merchandise,
S - il Authorities quickly caught on In many areas and chased many of
Oniine Casino Software I these businesses out of their towns. Now, there Is a new way to
T AR - try and run a gambling operation.
Online Casino Games E
T e i Intemet cafes are popplng up In Florida, The basis of the cafe Is
il that people come In and buy time on the Interaet. Along with the
i Internet time comes credits that can be used to play video
!| sweepstakes games.

» frea Casino Games

Best Casino Bonuses

Live Dealer Casinos ; .

= e If a person wins on these sweepstakes games, they are pald in
Casino Pownloads cash, So far, pelica agencies have yet to bust one of these cafes
S A for fllegal gambling. Many who run these cafe's believe they are

not breaking any Florida laws.

Flash Casinos

Fiorida law actually protects these gambling houses. The law, as Interpreted by the cafe owners, is that
sweepstakes and geme promotions are legal in the state because they are not the main attraction of the cafe.

Accerding to the Herald Trinune in Sarasota, Flotida, the selling of Internet time [s the actual attraction, and the
games and the prizes are just a bonus people are receiving for buying the Internet time.

Other establishments have opened that are using phone cards as the maln draw, People are buying phone cards
and recelving credits that can be used to enter In the sweepstakes games. While the establishments are sure
they are not viclating the law, autharitles have not yet delermined that ta be true.

Severa| police agencles have become aware of the new Internet cafes and Rave begun keeping an eye on them.
Undercover officers wlil most Itkely be used to verlfy whether or not the law s belng broken.

December 30, 2008
Posted By Lany Rutherford
Staff Editor, CasinoGamblingWeb.com

Submit News|

Previous Gambling Law News Articles

New Hampshire Lawmakers Welghlng Options On Gambling

Governor Clearing House For States Move To Expand Gambling
Alabama Gambling Could Be The Target Of New Taxes Ta Help Budget
US Gambling Agreement With WTO Being Challenged In Utah
Governor Patterson Looking Te Make New York A Gambling Emplre

Terms & Conditions | Gambling Problems | © 2002 - 2010 Casino Gambling Web, Ltd.
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£.S. [1849,0935: Drawings by Chance
by Kent 1. Perez '

Page 61

Faeling amazingly upbeat and positive for a lawyer,one Saturday morning you .
come ot of your local K-Mart after dashing In for a few sorely neaded ltems when
youl are apptoached bya young man who asks if you would like to buy a chance
to win a vintage 1965 Mustang convertible foronly 10 @ ticket. The convertible
belongs te the local antlque auto club. He advises you that the money Isfora
worthy causb and thata drawing will be held sometime the wz?ek hefare

Cbrlsﬁmas.

Having debated from law school clueless and then becoming educated through
the practice of law, the first thought that comes fo 3}0ur mind is, “This can't be that
easy.” Your second thought Is, ‘| wonder who represents them?" After asking fo
see at least a pleture of fhe Mustang, you slowly fork over $10 fo receive a litle
ticket with a number on ftand @ tah that requires filling out your name, address,
and telephone number, You tear off the completed tah and hand It back to the
yofmg rnan, then stuff the ticket of ghanee into your pocket s00R ta be forgottert.

_The Game

Charlties and other not-for-profit organizations are dlways addressirig ways 16
increasé revenues and sollclt more funds. An atiracilve way to do thls s to hold
raffle or drawing by chance. A drawing by chance is really' nothing more than 2

fottery.? It consists of the threo elements of a lottery whiich are prize, chance, and
consideration.? S -

Asa furacﬂcing attorney, what do you need fo know {0 advise the local antique
auto club on how to lawfully hold this drawlng of chance? Well, for starters,

Florida has a generél prohibition agalnst garbling with the exception of patt- *
mutuel wagering, and the State of Florida Lottery.3 Ch. 849 of the Elorida Statutes
(s entitled “Gambling,” and proscripes a host of activitles Including conducting a
lottery, keeping & gambiing house, playing games of chance, untawfully hetting on
the results of-trial or contest of skill, and possessing gambling paraphemalla,

among others.

When one tiumbs through Ch. 848 and the various fypes of conduct that
constitute gambling aciivity, it becomes appe{rent that the leglstature intended to
recognize certain exemptions to gambling prohibitions, provided that the activity Is
sonducted in a manner that by strict definition does not equate to gambling. This".
may seem to be & somewhat backward approach, yet one of these so-called
sxemptions would be your first stop and your main stop in the Florida Stafutes, as

you seek to glve the focal auto club legal aglulce.’f

B
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singe a pure drawing of thanee o raffie is nothing more than a {ottery consisting
ofthe elements of prize, chance (the drawing of thé winning tlcket), and
considerafion (price pald for & chance), these statutory exernptions permit
actlvities which appear to be a form of gambling conduct only If one of those
elements has been removed. This Is really nat so much an axemptidn as itis an
acknowledgment hat removing ane of the elements of a lottery allows a lawful
activity to exist. Here, it is important to distinguish the difference between &
drawing of chance conducted by charitable not-far-profit grganizations pursuant to
F.S. §849.0935 and the same type of activity similarly conducted by retail
pnusinesses as for-profit organizations pursuant to F.S. §5848.092 and 848.004.

Haw many times have Yol driven through McDenalds to recelve & game place In
hopes ofwinning a large gash sumorata rr}lnimurn, a Blg Mac? This type of '
activity Is addressed In F.5. §5840.092, "Retait nerchandlsing Business,” and
840,004, “Game Promations In Gonnection with the Sale of Consumer Products
or Services.” In these wao statutes, the Elotida Legistaiure allowé the retall
marketplace to. conduot chiance activiiles; howaver, the elament of consideration

necessary fo comprlse a {ottery Is clearly and consplcuously pr.ohibited‘ﬁ This is

best knawn to you by the [(ey'phrase of “No purchase necessary.” These “gams
promotiops“ -are strictiy regulated by the Department of State requiring registration
" and bonding if the prizes are in excess of $5,000.5 .

Of course, it becomes confusing when yqu' walk into your 1oca!Asuparmar'ket and

~ find out that hidden under & bottle cap Is & star lcon worth $500,000 if only you
had purchased the right six-pack of your favorite heverage. In these retall for~
: pmﬂt‘galﬁa promotlons,what the marketing world dbesn’t make extramely
ohvibus.is the fact that you are afforded justas ruch right undér the law to
park}cipate in this sweepstakes promotion with no requirement of making any
purchase of expending any considevatlon. This s the same way that your focal

hardware store operates when they want to glve away 2 new ridifg lawn mower. .
tore and put thelr name,

They can advertise for customers to'come into the s
address, and telephane number inta a box and conduct a ravidom drawing to glve

away this wonderful piece of machinery.

ih both of these gcenarios, @ prizé is belng offered 'by a retail merchant n

" connection with the sale of a consumer good or service, and chance s the
method by which this prize shall he-given away. Entry Info these promotions Is
open fo the entire world and no conglderation, that Is, at least no monetary

law be required., F.S. §B49.0935, on the other hand, is

consideratlon, can by
required

entliled "Charltable rnon-profit organizations; drawings by chance;
disclosures; unfawful acts and practices;, penatties” and implicitly recognizes that
tangible monetary exchange can occur in the formof & donation of contribution to
a lawfully reg!stered‘ charltable causse, provided that this conslderatlon is not '
requlred as a condition of entefing the drawing.” This section will be the focus of

thls article.

‘The Law

F.S. §849.0935 exlsts fundamentally the same as when it was ariginally passed in
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. 1984.% While materials expressing the legislative intent ofthis section are facking
and case law Is nonexistent, it would seem safe to presums that the otlginal
statute as passed in 1984 was intended to provide some autharization and
guidance to your local church or other charitable organization wanting to conduct
{helr annual raffle and glveaway i order to ralse money for thelr organtzations.?
As the law currently exists, subsection 849.0035(1) sets forth the definitions of &
sdrawing by chance' and "gperatar.” A drawing hy chance simply includes the
random selectlon of a winnar from entrles submittod by the public. it does not by

- definttion include those e_nierpr{ses commanty known as matching, instant winner,
or preselected sweepstakes promotions that involve, for example, a malling of
previously designated winning nunbers to the publle. The law also defines the
term “operator” as an organization qualified under federal [aw as 2 501(c)(3) not- -

for-profit.corporation. This is key fo the existence of this statute.

Bullding on these definiflons, subsection 849.0935(2) says that the prohibition
against an llegal lottery In this state shall not be construed to prohibit an
organization from conducting a drawing by chance for fund-ralsing purposes ifthe
operator is &n organization qualified under 26 1.5.C. §501(c)(3), and has
complied with the applicable pravisions of F.S. Ch. 496, The Solicitation of

Gontributions Act.

Subsection 849.(395[3)(a)-(d) sets forth disclosure requirements of a specific
nature far all brochures, adveﬁlsementé, notices, tickets, or antry blanks used in
connection with a drawing by chance. it requires disdusuré of the rules governing
the conducf and operation of the drawing, the name of the organization or
operator and its prlnr:lp'al place of business, the source of the funds used fo
award cash prizes of purbhase prizes, and ihe date, hour, and place where the

. winner will be chosell unless advertisement of the drawing Is not offered to the

public more than three days prior fo the drawing.

Subsections 849.0836(4)(@)-() set forth a list of prohibitions making it unlawiul for ’
any operator who engages in a drawing by chance or promotes, operates, or
conducts a drawing by chance-to conduct any drawing In which'the winner 1s
predetermtned by msans pfmalching, instant winner, preselected sweepstakes,

or otherwise In which the selection of winners is in any way ;igged; require

" monetary consideration as 8 condition for entering the drawing; refmove,

disqualify, disallow, or reject an entry or discriminate in any manner hetween
entrants who gave contributions; fail to notlfy at the address on the entry biank,

ted to win, of the fact that they &ré awinner; fall

any person whose entry Is selat
to award all prizes offered in the manner and at tie time stated; and print, publish,
_ orcirculate literature or advertisement used in connection with the drawing thatls -

false, deceptive, or misteading,”

In this subsection fist of prohibitions, @)h) specifically states it 1s unlawful “to
require an entry fee, payment, proof of purchase, or contripution as & condition of
entering the drawing or being selected.” As in F.B. §§640.082 and 840.094, the
express prohibition of consideration as & condition of entering a retall game

ts fundamental td these exemptions allowing for

promotion or_drawlng by chance
at this specific expression overtules

chance activitles. The argument also exists th
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Elorida case law defining the ottery element of conslderation, at least for
purposes of these sections.! That s, by reading these subsections 092, .0835,
and .084, one could argue that the focus ls now directed toward tangible
monetary consideration only and na [ohger the case law interpretation of any
conslderation sufficient to enter into a contract.

Finally, subsections 840,0936(5) and (6) set forih the penalties for anyone who
violates thls law anc exempts the state lottery operated pursuant to Gh, 24, The
penalty for 8 violation of F.S. §849.0935 Is & second degree misdemaanor with
ihe exception of & violation of the advertising disclosures of date, time, and place,
-punishable as a second degres misdemeanor by fine anly.

Furthér Glarification ’

Now thal we have read the statute, how do we apply the law? Facing z;n absence

of case law, a further understanding of 7.5, §849.0935 In today's marketplace
and the current gambling farvor can be found in two opinlons of the Offlce of the
Ationey General. AGO 03-59 repeats the statute, but AGO 93-85 provides
“Insight. AGO 93-BG was issued December 3, 1093, as a result of a request from
the Office of the State Attomey..Nlntﬁ Judlclal Gircuit, Certain law enforcement
agencles and presecutors In Orangé and Seminole counties were experlenclng
resistance from individuals who chose to interpret F.S. §849.0835 In whatthe
state allorney cansidered fo be an incorrect application and abuse of the law.

Television commerclals were éppearing ali over the Orlando/Disney Worid area
Inviting individuals to enter Into B sweepstakes belng conducted by a well-known
community not-far-profit charitahle organization. This particular organization, In-
conjunction with a third party promoter, was solicliing the public to purchase
fickets of $100 per entry In exchange far the oppoﬂunlty to win a house ahd a.
yacht, but with the giveaway contingent LIpON the recelpt of at least the sum of
.money necessary to pay for the house and the yacht. Any additional monies
would then go to the nut—for«proﬂt urganiza’don. The _advarllslng for this
sweepstakes also expressed the reserved right to cancel this giveaway
proniotion. State Atiorney Lawson Lamar asked somclbasic questlons regarding ’

the applicatior of this statute,’?

Flrst, may a promutér who is a Ch. 486 reg[stered professional solicitor, conduct
and profit from a private loftery or drawing by chance operated by a charitable
organization, If some of the proceeds benefit the tharltable organization? The
. Attarney General opinion answers this question by stating that a drawing by
- ghance may be lawfully conducted by a promoter provided that the operator is an .
organization qualified as a 501(c)(3) and Is in compliance with F.8. Ch. 486, The L

Solicitafian of Contributiqns'Act. That act further imposes restrictions and
nd professional

reglstration requ]remenfs on charitable organizations, 5ponsors, &
sollcitars, who sollcit funds. The opinion concludes that & professional soficltor Is
not precluded from assisting a qualified operator lna drawing by chance provided
the professional soliclfor is an employes, officer, or agent of the qualified
organization and ls acting in compliance with the requirements of Ch, 496. This
interpretation would seern to make It clear that the appllcation of §849.0838 could
arguably go t_:ayorad your local nelghborhood charitahle organization to asslsta -
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targe group like the Red Cross In conducting a commercial drawing by chance.
However, it seams that the possible commercialization of the privilege to canduct
araffle lacks a practical application In the marketplace with litfle pecuniary benefit
when AGO 93-B5 de{;lares' the entire warld is entitled to a ticket without
confeibuting, and the glveaway prize must exist indepandent of the drawing. .

second, the state attorney asked whether advertising @ drawing by chance
without indicating that ho purchase or cenfrlbution Is necessary to enter the
drawing, and displaying a dollar Amotint in connection with the advertisement, Is
In violation of subsection (4) of §840.0035. The opinlan responds suceinctly,
stating that In llght of the requirement for the advertisemerts to refratn from the
use of false, deceptive, or misteading infarmation; literature, and materials, and
the pr'ohihitlun on requiring an entry fee, payment; praof of purchase, or & .
contributlon as a condition of gntering the drawing, a promotion that states a
dollar amount In conjunction with the drawing end.then fails o provide additienal
_langijage stating that no purchase or contribution Is hecessary in order to
participate In the drawing, ls misleading and deceptive In violation of the
prohibltions set forth under F.S. §849.0935. This Sntarpretatiuﬁ.’ In the oplinion of
this author, Is cruclal to any charitable or not-for-profit organtzation that desires fo
shgagein a drawing by chance and offers that drawing by chance to the general .
public. The fofus must remaln on the fact that no conslderation is necessary {o
snter into & drawing by chance, and the fact that this drawing Is belng conducted
in conjunction with the organization's requestfora denation In their lawful
“sollcitation of contributions. While the statute, as currently written, does not
require the phrase, “no purchase ar coniribution Is necessary for partlcipat!on;“
using language such as “okets cost $100" or “gntry fee is $1 bd]person" will
create a false Impression among the consumer public that a contribution is
necessary to enter the drawing. ‘The impression created, however, shotld he
viewad as a whole, Allawlng the organization to suggest a mintmum contribution
or donatton siong with the disclosure that no contributlon is necessary seems an

acceptable alternative.

Third, the state aftormey asked whether a drawing by chance that sets forth rules
allowing the operator to fall to award prizes ifno contributions are recelved or if
butlons received violates

the promoter is not satisfied with the amount of contri

this law. The Offlce of the Attorney General again replles In keeping with what
appears to have been ttie original intent of this particular statute, Section
.849.09_35(4)(6) clearly makes it wymtawful for any operator to fail to award all

prizes offered in the mannor and at the time stated.” This, coupled with the fact

that §849.0935 constitutes a limited exception to the general prohibition against
that since this

* gambling in this state, leads the Attorney General to conclude
statute contemplates thata prize will be awarded, acordingly, here is no grant to
an operator to cancel a drawing of iefuse to award & prize regardless of the
reason. The Attorney General clarifes §849.0935(4)(e) by its iteral languags of
prohibiting an operatar from fallng to award all prize’s offered. Here agaln, it
seems the Intent of this statute was to allow & local nonprofit charitable
prganization to soficlt funds by offering a prize in exchange for donatlons received
without tying the glveaway prize to the.amount of contributions recelved.-

rageo vl
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Fourth, the state attomney essentlally restates questiﬁn three. “May the operatar of
a drawing by chance reserve the right o cancel?" The opinion answers again that
a3 no contingencies ap;iear io be aliowead, Le., the drawing cannot requlre a level
or amount of coniribution, and as §849.0935(3)(d) requireé spetific disclosuras

on advertisements, broghures, notices, tickets, and entry blanks, as to the daie,
hour, and-place where a winner wiil be chosen, the statute dves not authorize or
contermplate the cancaling of the drawing at the mere discretion of the operator.

Finally, the state attofney asked whether an operator under §848.0935 must have
an independent sourcs for the prize giveaway, @5 opposed to using funds
received to purchase the prize to be awarded. The Attorney General oplnion
responds that an opetator who does not have the prize at the time the tickets or
entries are offered, but relles.on contributions to abtain the prize, violates F.5,
§849.0035, This canclusion follows the presumed intent to keep the prizes and
expenses of the drawing Independent from {he solicitation of coniributions 28
there can be no guarantee that sufficient contributions will be recalved. To permit
otherwlse viould have the Impact of placing unknown riumbers of charlties and
nok-for-profit organtzations en par with the llkes of Las Vegas and Attantic City,

. effectively, allowing these entittes to angagie in drawings by chance at the level of
a commercial enterprise. A slmple exarnination of the histarical abuses behind
Florlda's siatutary blngo exemption to unlawiul gambling woutld provide the
nightmarish glimpse of how this drawing by chance priviiege could also be

abused.1?
Changes

During the 1994 and 1605 legisiative sesslons, attempts were made fo provide .
statutory amendiments to thé drawings by chance law. in tha 1994 sesslon, a bill
was sponsored by Rep. Elaine Bloom and Sen. Donald Sultivan that Incorporated
clarification of the interpretations set forth In AGO 93-85. In the provision of law
requiring disclosure of date, hour, and place where the winner wili be chosen,
language was added fo specifically require the disclosure of.ihe place the prizes
will be awarded. The proposed language mads It abundantly clear that all
brochures, advertlsements, notices, fickets, ete., used In connection with the
drawing imust conspicuously disclose that no purchase or contribution s
necessary. Further, the 1994 proposed changes fo F.5. §B49.0935 made it
unlawfiil o require a donation, or substantial conslderation, in addition to an entry
foe, payment, proof of purchass, or contribution es a condition of entering the
drawing or heing selected towina prize. I\tl sot forth specific prohibitions to
canceling 8 _drawing. or purchasing or obtaining a prize with voluntary donations
ar contributions, and identified a violation of §848 0035 as a deceptive and unfalr
trade prastice aictionable under Florida's Lithie FTC Act. 1 ) .

The 19894 bllls carrying these changes to F.S. §849,0935 also contained revisions
-‘reqUested by the Department of State to F.S. §849.004, “Game Promotions in’
Cornection with the Sals of a Consumer Good or Service M Presented as a
cleanup plece of legistation, it easlly passed Its Housetcpmmlttees and the full
member hody of the House only to dis on tl-:ne Senate speclal calendar a victim of

e et TN mefPTAAYRARR2ee036185256229005. .
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time during a hectic 1994 session.

A worthy endeavor, the same plece of leglslation was picked up in the 1085
sesslon as a proposed committee bill and Interim project by the House Commlttee
an Regulated industries. The bill traveled In essentially the same forrm as 1994
during the 1995 session with some minor changes to the proposed revisions af
5§849.0935, Two key changes to the 1085 revislons were changlng the word
“operatar” ta “prganjzation” to clarify who may conduct a drawing by chance, and
adding fanguage to state that nothing would prohibit an organization from
suggesting a minimum donatlon or from including a statement of any suggested
minimurn donatlan on their advertising material. Specfic language was also
added to make It unlawful for an organization to condition a drawing’'on a
minimum number of tickets having been dispersed to contributors oron a
minimum number of contributions having heen received. The 1995 version of the
bill again traveied with revisions to F.5. §849.094, “Game Promotions in
Gonnestion with the Sale of a Good or Service,” that woltld make It easler for the
bepartment of State to register and enforce proper compliance with thoss retall

. game promofions.

The 1995 bill, explatned by committse to provide greater cansumer pfotecﬁon and
to assist not only organizations authorized to conduet drawings by chance but

. also legltimate’ businesses, found iiself as perhaps the only bil addressing "
revisions to F.&. Ch. B49 1o pass both the House and Senate chambers.
Needless to say, any piace of leglslation that was moving with a high probabliity

_ of sliceess and dealing wlih changes to Florida’s gambling laws hecame
extremely atiractive to varied legisiative Interests, After several attempts by L
Interests to Use this bill as a vehicle to make changes to other provisions of Ch.

- 848, it became apparent that this piece of leglstation wauld not survive.

Changes 1o §849,0035 based on AGO 93-85 surfaced agahn in the 1996 sesslon :

as a “strike everything after the enacting clause” to'House Bill 407 by Rep. Mike ’
Fasano. Rep. Fasana's origial HB 407 was amended In the Houss Regulated

Industries Gommitter ahd became CS/HB 407 which, after belng withdrawn from

the remaining committess of reference, was pladed on the House calendar, A

cimilar bill In the Senate was amended fo conform to the House version and

passed the Senate Regulated Industries Gommittes. ’

GSIHB 407 passed the full Hause the last week of sesslon with a floot
amendment that restated the prahibited nexis between receipt of donations and
the purchase of the prize fo be awarded. The language was reworded to make 1t
urdawful to condition the acquistiion or giveaway of any prize upon the recelpt of
. voluntary donations or contributions. This would allow an organization fo
effectively use its receipts for any deht Incurred, even those connected with the
. prize o be awarded, as long as the recelpts and acquisttion remaln two separate
and lndependel‘gfﬁ.lnct[ons of the glveaway. In the final days of the 1996 sesslon,
GS/HB 407 also passed the Senate. It became jaw without the Governor's

signature.

Gonelusion ’ .
. . . -
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For the most part, charitable and not-for-profit organizations are worthwhile

endeavors that seek to make life better for needy people in thelr comminities. It
is probably for this reason that ihe leglstature will continue to grant these
' organizations the priviiege to conduct drawings by chance and other salicitation
activities. These activities are about belng free and urregulated and are fruly
" Intended to benefit a warthy cause. However, this privilege must always be
balanced against the legis-lature's cnrnrrpitment to protect the public from fraud
and abuse and the current Wil of the public to prohibit gambling in the State of

Florida.

Yourlocat charitable or clvic arganization wiil be able to give away thelr donated
prizes at the Fourth of Julyl pienic by requesting contribufions and placing
everyone's name in 2 hat. The antique auto ciub may sven choose to raffle off a
vintage Mustanig, depending on the siructure of their organization. However, an
attempt fo uge this statute to take charitable hotfor-prafit organizations from &
community glveaway level to the sophisticated business of a quesﬁnnablé
commercial enterprise, ralses significant guestions of state policy and can only

result In potential abuse to the genetal pubiic. q

1 At common law lotieries wera Ulegal onfywhan they becama public nulsances. See oo v, Cliy of Miami,

121 Fla. 83, 163 So. 486 {1635). , .
2 gen Liille River Theater Corporation v, State ex rel, Hodga, 185 So, 855 (1839), Dorman v. Publix-
Saenger-Sparks Thealers, 184 So. 886 (Fla. 1838). And e AGO 90-58 and AGOD 58268,

3 Gea Fla. Gonst. art. 10, §87 and 15, Fla, Stat. Ch. 849, “Gambling," and Barron v. Sfate, 271 Sa.2d 118
(1672). Note, hiowaver, Fla, Stat. Ch, B48 does parmit bingo and gartain penny-ante gamas.

4 pepenting on the nature of tha autivity, several other Florida statutes may have appication lo the

praciices undertaken by not-for-profit thartiable prganizalions. Ses also Fla. Stat Ch. 488, The Charitable

Sollchtations Act, and Fia, Stat. Ch, 501, Pait 1l, The Decepliva and Unfalr Trads Practices Act.

5 5ee Fla, Stat. §848,09%(3)(a) (no person to ba ellgible to recelva such a gift shall aver be required to pay
any tangible consideration to such lcensas In tha form of money or other property or thing.of valug), and
Fla. Slat, §840.024(2)(e) (unfawlul to requlre 4n enlry fee, paymant, of proof of purchase as a condlilon of-
enlerirg & game pramotion). .

B Sep i, §849.094.

7 See id, §R4G.0935(4}{b). .
8 1o, §549.0835, as passed In 1084, was amended by HB 1133, Fla. Laws ch. B8-415 (1988), fo sdd fhe . . .
word "ilckets” to §848,0935(3) requirlng all brochures, advertisemants, noiices, fickefs, or entry blanks used .
In connection with a drawing by chance to consplcuously disclose the rutes ofthe drawing, the name of the

opbrator and its place of business, and the source of funds used o award tha prizes, Also added to thls Jist

of disclosura requiramants, was *{d)" requiing {he date, haur, and place where the winner will be chosen o -
be disciosed tnless the brochures, advertisements, notices, lickets, or entry blanks are nat offered to the
public mora than three days priar to the dawing. In keeping with thls nswly required disclosre, addiflanal
language was added o §849.0035(5), providing that any operator of other parson wha sells or offers for sale
In lhis slate a ficket or antry blank for & raffle or other drawing by chance without complying with tha

. requirements of (3)(d) s guiity ofa wisdemeaanor of the second degree punishable by fine only. Sas Fla.
Laws ch. 88115, - . . .

8 \When Fla. Stat. §849,0035 was anacted in 1884 as an axasplion to the general prohibftlon againstany .

person conducting a {otlery tn ihls state, a key feature wias the provision that no donation or minimum

payment could be raquirad as a condition for participating in the raffle. ‘he absence of the conslderation

requirement In the raffles authorized by Fla. Stat. §848.0935, ensured fhat such activitizs would, if ' .
conducted according 1o the statute, not violals the lottery prohlblﬂun. Organizations conducting furd-ralser .

drawings by chance ars allowed only to sk for a donation but not requlvs & denation for a chance 2t winnlng

the priza to be glven away, Even persons wha elect not to maka a contribution must be glven a chance to-

vin the priza If they request one.

10 gpa §§496.401-486.424, clted
Department of Agriculitre and Co
consullarts, professional solicitors, charilable organtzations, and sponsors, [t spec!

sats forth avallabla remedles,

as the Solicitation of Contributlons Act. This faw ls'reg'ulated by the
nsumer Services dnd requires registration of organizations, fund-ralsing
ifies prohiblted acts and
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1 Whra cnly targlbla mosetary conslderation is spectically prohiblted, would ths use of other
canslderation with fne elements of prize and chanca, for the purpases of {he activitles identified by thesa
statutes, constibite an lagal loftery? The argument cauld ha mads that lhe enactment of Fla. Stak.
£5840.002 and 840.004 refering explicitly to tangtble monatary conslderation, does for purposes of thesa
" suclions overmle 1ha standlng case law aterpretations of lottery conslderation. {See Blackburn v. [ppolito
(App., 156 So. 2d 550 (1863}, cert, danlzd, 165 So. 2d 150). Pecunlary considaration [s nol neaessary to
constliile a lottery, Consideration necassary to astablish 1 simple conlract s sufficlent.) ’
12 Fla, Stat, §849.0835 in its current form Is entltled, “Charltable, non-profit organtzations; dravings by
chancs; taquired disclasure; unlawful ats and practices; penaitles.”
13 gaa reportof the 12th Statewide Grand Jury regarding the eperatlon of commercial binga halls In the
State of Flerda, case no, 83,884, Supreme Caint, State of Flarida,

14 Thg Flodda Legisleture has na fess tian 16 spetific stalutory localions identifying acis or practicas that
would fi Ilferal par se victations of.§501.208(3}(c) of Fiorida's Deceptive and Unfaly Trade Practices Act.
Recent leglslative changes fo this law should make 1t epplicable to charitabla notfor-profit organizations,

5 gep HB 1733 and 5B 2100 from tha 1994 Leglslative Sesslon.
18 ggo CSIHB 2483 and CS/SB 1008 of ihe 1996 Leglslative Sesslon.

. Kent J. Perez i< a senior assistant attorney general In the Tallahasses Office of
the Attorney General, He Is a former bureaul chiefin the Divislon of Economic
Crimes and now works as chief cabinet alde fo Attorney General Bob Butterwarit,
assisting with cabinet, legislative, and litigation issues, He earned a.L.D. from
Florida State Unliversity College of Law in 1982, Mr. Peroz gratefully
acknowledges John Topa, attomney for the House Committee.on Reguiated
Industries, for his asslstance in editing this article. '

This is column s submited.on belaif of the éovemmant Lawyer Section,
Thomas W, Hall, chair, and Allen Grossman, editor.
[Updated: 07-01-2005 1 :
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Interim Report 2009-123 November 2008

Committes on Regul-éﬁéd Industries . ] -

REVIEW OF ELECTRONIC GAMING JEXCEPTIONS FOR ADULT ARCADES AND
GAME PROMOTIONS

Izsie Description

Senators and Senate professional staff have received many complaints and comments regarding whether adult
amusement arcades and electronic game promotions/sweepstakes/Internet cafes are operating legally under ch.
849, F.S,, the chapter that governs gambling in the stafe.

During the 2008 legislative session, the Senate Regulated Industries Committee conducted two days of hearings
on these issues and the Chair of the Senate Regulated Industries Committee, Senator Denais L. Jones, D.C.,,
requested an interim project to review the operation of s. 849.161, ¥.8., concerning amusement games and
machines, and s. 849.094, F.S., concerning game promotions in connection with the sale of consumer produets or
services. The exemptions under ss. 849.161 and 849.094, F.S., are two distinct provisjons and the electronic
games played under each exemption are quite different.

Background

Adult Amusement Arcades

During the commitiee meetings, several issues were identified, such as the inability to identify the location of the
adult amusement machines because they are not registered in their own tax classification, the machines are not
tested or certified, it is not clear whether the machines can bs manipulated internally, there is some question
whether the machines operate by an application of skill, it is not clear how the maximum limitation of 75 cents on
any game played is being applied, there is currently no agency overseeing or licensing these machines, it is not
clear if seniors or the operators are being taken advantage of in some places, and finally, the police do rot have
clear rules or guidelines or legal authority to know when and if illegal gambling is occurring at these locations.

Over the past several years, law enforcement agencies have closed down or atiempted to close down adult
amusement arcades in Pinellas County, Hillsborough County, Panama City, Sarasota, and Jacksonville. The
Broward County Sheriff's Office has also been very active in the past investigating adult arcades. The Broward
State Aftorney brought illegal gambling charges last year against the owner of an adult arcade who was also
president of the Fiorida Arcade and Bingo Association. The owner was acquitted by a jury and it is not clear
whether additional chatges will be filed.!

Electronic Game Promotions

Utilizing electronic machines as game promotions (also called sweepstakes or Internet cafes) is a relatively new
occurrence in Florida, Operators of game promotions are required to register with the Department of Agriculture
and Consumer Services (DACS) under s. 849.094, F.S. In a game promotion, a person may conduct a game of
chance in connection "with the sale of consumer products or services and which the elements of chance and prize
are present." The electronic game promotions usually sell phone cards or Internet time with usage minutes in
connection with the game promotions. The cards are used to play an elecironic gaming machine that reveals
whether a player has won a prize. It is unclear to law enforcement whether these electronic gaming machines are

! Yon Burstein, “Patrans cheer Broward jury's decision that game room operates legally,” South Florida Sun-Sentinel, 15,
Aug. 2006, Al.
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illegal slof machines or are legal under the game promotion statute. Law enforcement has conducted raids of
several phone card sweepstakes and Internet café establishments and closed locations down around the state.

Eindiligs andlor Genclusions

Senate professional staff reviewed the Florida Statutes, rules, relevant case law, other state statutes, and atticles
concerning adult arcades and game promotions/sweepstakes/ Internet cafes. Interviews were conducted with the
staff of the Division of Pari-mutuel Wagering of the Department of Business and Professional Regulation
(division), the Florida Depariment of Law Enforcement (FDLE), the Division of Consumer Services of the
Department of Agricultute and Consumer Services, industry experts, and other interested persons. Senate
professional staff also sent surveys to the 67 Sheriffs and 20 State ‘Attorneys. (See Appendix I and II). Eight
surveys were received from the State Attorneys® Offices. Thirty Sheriffs responded to the survey. Sheriffs in
eleven counties did not have any adult arcades or game promotions/Internet cafes.?

Chapter 849, F.S., provides the prohibitions, guidelines, and exceptions, concerning gambling. Gambling is
prohibited in Florida, with certain exceptions, by s, 849.08, ¥.8., which provides that “[w]hoever plays or engages
in any game at cards, keno, roulette, faro or other game of chance, at any place, by any device whatever, for
money or other thing of value, shall be guitty of a misdemeanor of the second degree . . . . A person who keeps a
gambling house under s. 849.01, F.S., which includes keeping, exercising, or maintaining gaming tables, rooms,
implements, apparatus, or other places for the purpose of gaming or gambling, is guilty of a felony of the third
degree. The chapter also includes prohibitions regarding employees of gambling houses, renting houses for
gambling purposes, and lotteries; and it provides for forfeifure, confiscation, liens, and penalties.

Slot Machine Gaming in Flovida

Slot machine gaming was legal in Florida for approximately two years between 1935 and 1937, Chapter 17257,
L.OF. (1935), provided for three classes of “coin-operated devices;” adoptlon of rules and licensing by the
Comptroller; and payment of licensing fees to the Tax Collector. The act was challenged in Lee v. City of Miawi,
121 Fla. 93, 163 S0.486 (Fla. 1935), on the issue of whether coin-operated devices authorized by the act were
lotteries prohibited by the Florida Constitution.? The court held that the “coin-operated devices” werte not lotteries
per se and could be authorized by the Legislature.

In 1937, the Legislature enacted a prohibition against slot machines. The prohibition against slot machines is
codified at ss, 849,15 and 849.16, I.8.,* also with certain exceptions. Section 849,15, F.S., prohibits the leasing,
renting or selling of certain slof machines or other devices, “pursuant to which the user thereof, as a result of any
clement of chance or other outcome unpredictable to him, may become entitled to receive any money, credit,
allowance, or thing of value or additional chance or right to use such machine or device .. .” (emphasis supplied)
Section 849.16, F.S,, provides, in part:

(1) Any device is a slot machine . . . that, as a result of the insertion of any . . . object, such . . . device is
caused to operate . , . by reason of any element of chance or of any other outcome of such operation
unpredictable by him or her, may . . . become entitled to receive any . . . thing of value. . . or

(b) Secure additional chances or rights to use such machine . . . even though it may . . . present some
merchandise, indication of weight, entertainment, or other thing of value. (emphasis supplied)

2 Responses ara on file with the Senate Regulated Industries Committee.
3 In 1935, the prohibition against lotterles was found in Art. 3, s, 23, Florida Constitution (1885). The prohibition is now

found in Art. X, s. 7, Florida Constitution which provides:
SECTION 7. Lotteries.—Lotteries, other than the types of pari-mutuel pools anthorized by law as of the effective
date of this constitution, are hereby prohibited in this state.

State operated lotteries are authorized by Art. X, s. 15, Florida Constitution, which provides, in part, that “fl]otteries may be

operated by the state.”
* Section 849.15, F.S., was originally enacted by s. 1, ch, 18143, L.O.E. (1937), and 5. 849.16, F.S., was also originally

enacted in 1937 by s. 2, ch. 18143, L.O.F. (1937).
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Sections 849.161 and 849.094, F.S., are exceptions to the general prohibitions against gambling and slot machines
found in ch. 849, RS, The provisions in s. 849,16, F.S., remained unchanged until 1967 when that section was
amended to exempt arcade amusement centers from the slot machine prohibition in that section. The limitation
that a place of business must have at least 50 or more coin-operated amusement games or machines on the
premises was also included in that act.®

Arcade Amusement Centers

In 1984, the provisions dealing with arcade amusement centers were temoved from s. 849.16, F.8,, and placed in
a newly created s. 849.161, ¥.8.° The provisions relating to amusement games and machines at any retail dealer
who operates a truck stop were added in 1996.7

Section 849.161(1)(a)1., F.S., provides that:

Nothing contained in this chapter [ch. 849, F.S.] shall be taken or construed as applicable to an arcade
amusement center having amusement games or machines which operate by means of the insertion of a
coin and which by application of skill may entitle the person playing or operating the game or machine to
receive points or coupons which may be exchanged for merchandise only, excluding cash and alcoholic
beverages, provided the cost value of the merchandise or prize awarded in exchange for such points or
coupons does not exceed 75 cents on any game played.

Section 849.161(1)(a)2., F.S., provides that the provisions of ch. 849, F.8,, shall not be taken or construed to
apply to amusement games or machines located at “any retail dealer who operates as a fruck stop, as defined in
- chapter 336® and which operates a minimum of 6 functional diesel fuel pumps.” The machines at a truck stop may
opetate “by means of the insertion of a coin or other currency” and the points and coupons may be exchanged for
“merchandise limited to noncash prizes, toys, novelties, and Florida Lottery products, excluding alcoholic
beverages, provided the cost value of the merchandise or prize awarded in exchange for such points or coupons
does not exceed 75 cents on any game played.”

An arcade amusement center must have at least 50 coin-operated amusement games or machines on the premises
to qualify for this exception,” The provisions of . 849.161(1), F.S., are not applicable to a coin-operated game or
device that entitles a player, by application of skill, to replay the game at no additional cost and that can
“aocutnulate and react to no more than 15 fiee replays; [that] can be discharged of accumulated free replays onky
by, reactivating the game or device for one additional play for such accunmlated free replay; [and that] can make
no permanent record, directly or indirectly, of free replays.”

The provisions of s, 849.161(1), E.S., do not apply to:

any game or device defined as a gambling device in 24 US.C. s. 117], [sic]'® which requires
identification of each device by permanently affixing seriatim numbering and name, frade name, and date
of manvfacture under s. 1173, and registration with the United States Attorney General, unless excluded

3 See s. 1, ch., 67-203, L.O.F., codified at s. 849.16, F.S. (1968).

6 See 3, 2, ch. 84-247, L.O.F%. This act attempted to place the arcade amusement center provisions in a newly created ch. 512,
F.8. (as 8. 512,01, F.S., the only section in the new chapter). The Division of Statutory Revision renumbered that section as
5. 849.161, 1.8,

7 The provisions were added in three different sections in two different bills, See s. 159, ch. 96-320, and s. 79, ch. 96-323,
L.O.F. Different provisions amending subparagraph (1)(a)2. and paragraph (1)(b) of s. 849.161, ¥.8., were also included in s.
69, ch. 96-323, L.O.F., and that version is noted in footnote 1 to 5. 849,161, F.S.. For a description of multiple provisions in
the same sesston affecting a statutory provision, see preface to the Florida Statutes, “Statutory Construction.”

¥ Provisions referencing truck stops in ch. 336, F.S., was in s. 336.021(1)(c)3., F.S.; it was deleted by s. 15, ch. 97-54,L.O.F,
Section 336.021(1)(c)3., B.8., provided, in part, that a “ruck stop” is any retail dealer registered pursuant to chapter 212,
excluding marinas, that has declared its primary firel business to be the sale of diesel fuel,”

% See 5. 849.161(2), I.S.

19 Tt 24 of the United States Code relates to hospitals and asylums; chapter 24 of Title 15 of the United States Code relates

to {ransportation of gambling devices.
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from applicability of the chapter under s. 1178. This subsection shall not be construed to authorize video
poker games or any other game or machine that may be construed as a gambling device under Florida

law,

Several different types of establishments are operating under the exemption provided in s. 849.161, F.S. There are
arcade amusement centers that cater predominantly to children. ChuckE.Cheese’s is an example of this type of
cenier. These centers cater to families with young children.! Tickets can be won at the games and redesmed for
prizes on-site. Facilities known as “‘adult amusement centers” also operate under this section. Dave and Busters is
an exatple of an adult amusement center that includes different types of games catering to adults.”” These games
include billiavds, video games, and other games where tickets can be won and redeemed for prizes on-site. Dave
and Busters also serves food and alcoholic beverages to its patrons. Electronic games are also located in truck
stops that have six diesel pumps. Finally, electronic games are located at what are known as “senior arcade
amusement centers,” The Florida Bingo and Arcade Association represent 29 of these establishments in Florida.”®
Accordinlg to the association, these arcades have been in operation since 1984. It also uses the term “penny
arcades.”

Some electronic games resemble traditional slot machines but are equipped with a “skill stop button” that
supposedly stops the game activity when engaged. The clectronic games that resemble slot machines and use a
“skill stop button” have caused concern in the law enforcement community that these games may be violating the
gambling devices provisions in ch. 849, F.S,

The FDLE addressed the Senate Regulated Industries Committee concerning some of these electronic games.

The department indicated that some adult arcades have operated in Florida without any rules, regulations, or
industry norms, At issve is the use of particular types of gaming machines. The owners of adult arcade facilities,
according to the department, have used vague inferpretations of Florida gaming laws to open and operale what
appear to be illegal gambling halls. The method of play in these adult arcades has created a grey avea for
enforcement and prosecution of illegal gambling across the state, The operators maintain that the devices in these
adult arcades arc legal under Florida law. They also maintain that the machines are not illegal gambling devices
because they do not pay out in cash, they pay out only with merchandise in the form of gift cards, and operate by
“application of skill” and not as games of chance.

Senior Avcades and Their Patrons

The Senate Regulated Industries Committee recelved testimony from seniors that frequent the-senior arcades.”

The speakers stressed the importance of the facilities to the entertainment of senior citizens. They also
emphasized that the seniors have a place to socialize and enjoy themselves. They enjoy the machines and can sit
at the machines and play for hours. The players receive gift cards to stores, such as Publix, Wal-Mart, Walgreens,
and Target, According to the testimony, the seniors can use these cards for prescription drugs, food, and eating
out, The seniors indicated that they feel safe at these locations. The locations also serve free breakfast, hot
Tanches, hot dinners, snacks, and non-alcoholic beverages. These have been called “play pens” for seniors. The
seniors indicated that the games require skill because they can choose a machine and how to play the games by
“holding” the symbols on one or two of the reels in addition to stopping the reels with the skill stop button. The
testimony also indicated that many of the seniors who frequent the senior arcades cannot afford to play at the
“Vegas-style” slot machine casinos offered at the Broward County pari-mutuel facilities or the Seminole Tribe’s

facilities,

The president of the Florida Arcade and Bingo Association asserted that the senior amusement arcade centers are
no different than the children’s amusement arcades except that their patrons are 60, 70, and 80 years of age or

! See htipufwww.chuckecheese,com/company~info (Last visited October 31, 2008).-
12 See hitp:/www.daveandbusters.com/Misc/HousePolicies.aspx (Last visited October 31, 2008).
13 See http:/www.floridaarcadeassociation.com/members.itm, (Last visited October 31, 2008).

4 A penny ereade, according to the association, is an eight or nine line electronic machine where the play Is a pentiy a line so
that the maximuwm is eight or nine cents per play.

15 Senate Regulated Industries Committes meeting, February 19, 2008,

18 Senate Regulated Indusiries Committee meeting, March 4, 2008.
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older., In addition to providing seniors with an opportunity to socialize with persons their own age, the association
indicated that the facilities usually employ five to seven persons, pay a state and local Heense fees for each
machine, and pay 4 percent of gross sales to the Department of Revenue. According to the association, the types
of machines operated at the senior arcade amusement centers by its members ate the same type of machines
played in the truck stops. The association also indicated that the operations of their members are legal and qualify
as arcade amusement centers under 8. 849.161(3){@)1., F.S.

According to the Department of Revenue, no method cutrently exists to identify how much revenue the senior
arcade amusement centers and the machines at the truck stops are remitting to the state because afl amusement
machines, including pinball games, video games, kid’s games, are combined under one reporting category — coin-
operated amusement machines. The Senate Regulated Industries Committee heard festimony from the owner of
facilities in Bonifa Springs and Naples who started her game rooms in 2004 and 2005, respectively. She indicated
that she paid $119,650 in state taxes for the facility in Bonita Springs over a three year period. At the 4 percent
tax rate, that is gross revenue of approximately $2.9 million or $997,000 per year, The facility in Naples paid
approximalely $60,000 in gross receipts taxes. Over the three year perfod, that is gross revenue of approximately
$1.5 million or $500,000 per year. The facilities employ 20 persons.

Enforceient

The FDLE has also conducted its own survey of law enforcement agencies around the state. Additionally, the
department has identified several issues involved in determining the legal status of these facilities based on its
experience in the investigating and providing of assistance in the prosecution of adult arcades.

The department has found that sorhe machines could be set at a variabie payout rate. For example, over the past
thres or four- yeats in Manatee Couniy, law enforcement agencies seized machines in small “back room”
opetations of less than six machines. In 2006, larger operations were identificd with machines that paid out
winnings in the form of Visa debit cards and gift cards. Although the operators maintained that the machines were
skilt-based, the investigations determined that the machines could be set at a variable payout rate of betweesn 55 to
95 percent. These machines were set at 55 percent. It was also determined that the machines were manufactured
out-of-state and were supplied on a revenue sharing basis. The manufacturers indicated that the machines were
intended for lawful entertainment purposes and not meant for gambling,

The department also found that citizens could be easily cheated of their winnings by the operators of the facilities,
In 2007, the Polk County Sheriffs Office raided an adult arcade based upon citizens’ complaints that citizens
were being cheated. The business hed approximately 50 video slot machines that accepted debit cards that were
loaded with credit by the staff. The minimum bst was $1.00. Winners were paid in cash, but complained that they
did not receive any payouts unless there was at least $50 worth of credit rematning on the debit card, Usually the
machines would be reset by ihe attendants to cause the patrons to lose any remaining credits. These machines
were manufactured out-ofistate, South Carolina. The manufacturer was subsequently closed down by the South

Carolina authorities,

The manufacturers/distributors can also be defrauding the operators of the senior arcade amusement centers.
Some manufacturers/disitibutors include an electronic reduction factor installed in the machines they provide and
they can manipulate.the sofiware to “skim” a larger percentage from the operator without the operator’s

knowledge.

The FDLE also indicated that in 2008 there have been reports of atcade closures in Delray Beach and Cape Coral.
These closures are significant becanse patrons were never notified and therefore lost any accumulated credit that
they had, Furthermore, the owners of the Cape Coral location ailegedly re-opened in a different location after
telling patrons that they had gone bankrupt after a burglary.

Games of Skl or Chance

One of the difficuities in enforcing ot applying the pambling restrictions and exemption in ch, 849, ¥.S., is
determining whethet a device or machine is a game of chance or a game of skill, The department indicated thai,
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after reviewing reports of illegal gambling devices and operations, it is very difficult to determine in an
investigation or prosecution whether the proprietors of facilities with suspect machines are in viclation of Florida
gambling law. The “safe barbor” exemption under s. 849.161, F.8,, requires that the game or machine must entitle
a person playing or operating the game or machine by application of skill to receive points or coupons that may be
exchanged for merchandise. The department emphasized that skill is easy to discern when, for example, the pame
requires a person to roll or throw a ball into a round hole or cylinder to accumulate points, but it is much more
difficult to discern skill when the game involves rotating reels on a video screen run by a computer chip on a
electronic gaming machine. It is this type of electronic gaming machine that is commonly seen in the facilities
that law enforcement refers to as adult arcades and that law enforcement considers iilepal under ch. 849, F.S,

The department indicated that some experts assert that these electronic games are games of chance because they
can be altered by the game computer while the game is being played. For example, the order that the symbols
appear can be changed so that a player does not win and the jackpot does not exceed the payout percentage set by
the game operator. The payout percentage is set by use of a “dip switch” located on the computer board. This is
terimed “mosphing” in the industry. No amount of skill can overcome the game’s manipulation of the game and its

result.

The representative from Gaming Laboratories International’” also testified before the committee, He reiterated the
concern about the electronic gaming machines being able to “morph.” In addition he noted that the machines
could also be set to “coast” This is the situation in which the emblems continue to “spin” even though the skill
stop button has been engaged. This prevents the emblems from stopping at the time the player activates the skill
stop button.

According to the Florida Arcade and Bingo Association, there have been dozens of court cases over the years and
no court has ruled that a machine with a skill stop button does not meet the definition of skill, The association
maintains that Florlda law is very clear: if the facility has 50 machines that operate by insertion of a coin, if you
have an operation of skill, if the player receives points or.coupons that are exchangeable for merchandise (other
than cash or alcohol), and if the value of the merchandise does not exceed 75 cenfs per game played, then the
machine is not a slot machine and falls under exemption to the slot machine provisions of ch. 849, F.S. The
association asserts that the electronic machines with a skitl stop button are similar to an electronic video game like
Pac Man, and that the machines have different skill levels with no set payout, The player can make the
determination of what symbols can be held and the player’s determination affects the outcome of the game.
According to the association, payouts have never been part of the amusement machine business.

Testimony was presented before the Senate Regulated Industries Committes from a person with nation-wide
casino experience, including experience at various Indian casinos. Based on his understanding of the types of
machines used at the senior arcade amusement centers, he analyzed the machines to determine whether the
technology and mathematics in the machines brought them under the jurisdiction of the federal Johnson Act,’®
which prohibits the transportation of slot machines across state lines without state statutory approval. The Johnson
Act allows the transportation of machines that are packed and sealed for transport. He concluded that the
machines used at Florida senior atcade amusement centers ate not slot machines because they are not equipped
with the requisite technology (an EPROM chip),? they do not have a fixed percentage of payouts, and they do not
have random number generators. He asserted that each one of these elements is a necessary component of a slot

machine,

The department and the survey respondents noted that the investigation and prosecution of suspected gambling
devices involves great expense to law enforcement agencies in addition to the cost of prosecution. Many times the

1 Gaming Laboratories International, BMM North America, and Nick Farley and Associates, Ino., are licensed by the
Division of Pari-mutus] Wagering to test the slot machines authorized by ch. 551, F.8.

B15U.8.C s 11711178
12 An EPROM check stands for Erasable Programmable Read-Only Memoxy, It is a type of memory chip that retains its data
when its power supply is switched off. It can be erased by exposure to UV-C light. See httpi//en.wikipedia.org/wiki/EPROM

and htlp://www.progshop.com/shop/electronic/eprom-programming.himl (Last visited November 3, 2008).
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cases are decided on what is skill and the case is determined by a battle of costly experts to determine whether a
game is played by application of skill or whether the game is a game of chauce.

The department and the survey respondents recommend amending ch. 849, F.S,, to provide better guidance and to
clarify the types of gaming devices that qualify under the sxemption in s. 849.161, ¥.S. The clarification should
include what qualifies as a skill-based game. Such a clarification would assist law enforcement to ascertain the
legality of these games. The department and the survey respondents do not believe that law enforcement and state
attorneys should have fo rely on competing expert testimony to determine the legality of the games. If these
machines are legally authorized, then the department and the survey respondents recommend that the machines be
regulated by a state agency to ensure the integrity of the games.

Regulation

Currently, slot machines are authorized in Florida only at the pari-mutuel facilities in Broward and Miami-Dade
Counties.” The slot machines are regulated by the Division of Pari-mutuel Wagering. The regulation includes
audits and monitoring the operation of the slot machines.” Staffs from the division and the FDLE are located on
the premises. The payout percentage is required to be set at no less than 85 percent.”” The machines are tested and
certified by an independent testing laboratory. The manufacturers of the slot machines have the machines tested
and sealed before shipping them to Florida. ’

Another major concern with the machines in adult arcades is the ability of these machines to be tampered with to
cheat both the paitons and the operators of these facilities. The department and the survey respondents noted that
there is no intensive regulation similar to the regulation of the slot machines at the pati-mutuel facilities. The
department and the survey respondents indicated that, without regulation and more specificity or clarification in
the law regarding games of chance and games of skill, communities will continue to be unsure whether they have

legal amusement centers or illegal gambling houses.

Some counties, such as Seminole County, have prevented the operation of the machines by ordinance. The
department also noted that enforcement varies depending on the local jurisdiction. Some state attorneys have
issued cease and desist orders against these establishments, Other state attorneys offices leave it up to the local
law enforcement agencies to make the determination. The differing enforcement decisions can lead to the
perception of disparate or selective enforcement and prosecution practices.

The Florida Arcade and Bingo Association noted that the amusement machines have never been regulated by a
state agency. It has expressed the concern regarding previous draft legislation discussed in the House Business
Regulation Committee™ that any regulation should be equally applied to children’s amusement arcades, machines
at truck stops, and senior amusement arcades, and not aimed solely at eliminating all the senior amusernent
arcades. The president of the Disabled American & Vietnam Veterans does not sppport any regulation of the
senior arcade amusement centers, He believes that the law is clear regarding the conduct of the electronic games

at these cenders.

Actions by Other States

States have used three methods to attempt to carve out a gambling exception for amusement games. The first is to
require that the amusement game be based on skill or the application of skill, States have used different guidelines
to determine the degree of required skill. The second method is to Iimit the payouts that an amusement machine

¥ Art, X, 5. 23, Florida Constitution, and ch. 551, B.S, The tribal-state compact that purportedly authorized slot machines at
the Seminole Tribe’s casinos was held invalid by the Flovida Supreme Cowt in Florida House of Representatives, et al. v.

The Honorable Charles J. Crist, Ji., ete., 990 So.2d 1035 (Fla. 2008).

! Section 551.103, F.S.

? gection 551.104(4)(j), F.S.

? Section 551.103(1)(c), F.S.

* The draft was discussed at the House Business Regulation Committee meeting on January 24, 2008, See .
hitp:/fwww.myfloridahouse.gov/Sections/Documents/loaddoc.aspx?PublicationType=Commitiees&Commiiteeld=2354 &Ses
sion=2008&DocumentType=Meeting Packets&FileName=BusinessReg 01 24 08.pdf (Last visited on November 7, 2008).
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may dispense. The third method is a combination of the skill requirements and limitation of payouts. However,
the amusement exception has created a gray markst for gambling in many states. Businesses have taken advantage
of loopholes and have placed games in their establishments that may have a degree of skill, but-look and play like
a slot machine.

Texas provides an amusement game exception that limits payoufs to “noncash merchandise prizes, toys or
novelties, or a representation of value redeemable for those items, that have a wholesale value available from a
single play of the game or device of not more than 10 times the amount charged to play the game or device once
or $5, whichever is less.”* Texas does not limit the games with a skill requirement, An electronic game machine
known as an “eight liner” began to appear. The electronic game machine was similar to a slot machine and
awarded tickets that could be redeemed for prizes. The electronic game machine was believed legal only if the
payout was below the statutory §5 limit. Law enforcement stated that it was difficult and costly to prove that
operators were violating the payout limits.”® The Texas Supreme Court clarified the legality of the “cight-liner”
game machine in 2003 when it ruled that tickets won by the player could not be redeemed for cash, that gift
certificates were the equivalent of cash, and that the electronic gaming machine was an illegal slot machine.””

Ohio originally permitted games that required at least 50 percent skill. After a game called “Tic Tac Fruit™™
started to appear-in the state, the authorities found it difficult and expensive to prosecute the operators because of
the question of skill.”® In response, the Governor of Ohio issued an emergency executive order to temporarily stop
the estimated 50,000 games in Ohio.®® The Ohiv legistature subsequently banned the games by redefining the
skill-based amusement machine to prohibit machines in which the success of the player is or may be determined
by a chance event that cannot be altered by the player’s actions, and limited the amount a machine could payout.®!
Georgia also has an amusement exception similar to the one in Ohio. It limits payouts and addresses the issue of
the ‘Jszlcill stop’ by providing that the players’ use of a skill stop is not considered the use of skilf under Georgia
law.

Electronic Game Promotions

In 1971, the Legislature enacted s, 849,094, F.S.”® That section authorizes game promotions in connection with
the sale of consumer products. Game promotion, under s. 849.094 F.S,, means:

a contest, game of chance, or gift enterprise, conducted with-in or thronghout the state and other states in
connection with the sale of consumer products or services, and in which the elements of chance and prize
are present...>

This provision is intended to allow companies to promiote their products or services with a promotion or
sweepstakes. An example is McDonald’s Monopoly game, These types of sweepstakes were considered an illegal
lottery umtil the passage of s. 849.094, E.S. There are several requirements under 5. 849,094, F.S,, for the
operation of a sweepstakes/game promotion in Florida, including:

1. Registering the game promotion with the DACS if the prizes offered are greater than $5,000. This
requirement also includes providing a copy of rules which specify eligibility’ requirements, the exact

* TEX, PENAL CODE ANN. §47.01(4)}(B) (2007)

8 Shannon Edmunds, Gaming, Gambling, and Eight-liners: Separating Fact From Fiction, Texas District & County
Aftorneys Association, May 14, 2004.

2 Hardy v, Texas, 102 8.W.3d 123 (Texas 2003). )

28 In Tic Tac Pruit, the customer puts the money in the machine, then the video fruit strips spin, When the fiuit strips stop the

customer is left with a nine-square box that resembles a tic-tac-toe board. The purported skill aspect is deciding, as the clock
ticks, which of the squares to keep and which to not,

# Bill Toland, “Ohio ‘Skill* Game a Cross-Border Lure,” Piftsburg Post-Gazette, 1 May 2006,

*Reginald Fields, “Strickland, Dann Crackdown on Video Gambling,” The Plain Dealer, 22Aug, 2007.

* See OHIO RBY. CODE ANN, S. 2915.01(AAA)(L) (2008).

32 See GA. CODB ANN. 5.16-25-35 (2008).

¥ See 53, 1-9, ch. 71-304, L.O.F,

M Section 849.094(1)(a), F.S.
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nature of each prize and its associated retail value, and the aggregate value of ail prizes to be awarded to
the DACS.”
2. Establishing a trust fund or surety bond for the total amount of the prizes offered,*® unless they qualify for
an exception under s. 840.094(4)(b), 78Y
3. Allowing for a reasonable way for a petson to enter without purchasing the product.”®
Game promotions are conducted by an “operator,” defined as “any person, firm, corporation, or asseciation or
agent ot cmployee thereof who promotes, operates, or conducts a game promotion, except any charitable
nonprofit organization.”

According to the DACS, game promotions in Florida have historically taken the form of periodically operated
contests, e.g., by national fast food franchise chains, television networks, Internet companies, banks, soft drink
manufacturers, ete,, that give away cash, cars, products, vacations, or similar prizes. Such promotions accept
entiies only during a stated promotional period, which js followed by a random drawing,

Tn 2006, DACS received a game promotion filing from a company to put fice-standing game promotion machines
in truck stops. The machines would dispense phone cards for $5, and award the consumer a cestain number of
credits or game points which would have no cash value, but could be used to play a video game. The games
resembled traditional slot machines, including three rows of thres symbols (cherries, oranges, plums etc.) that
appear to spin, and depending on the final configuration, the consumer could eatn prize credits which could be
redeemed for cash, This company filed 20 separate game promotions in February 2007. The department treated
each machino as a separate game promotion. Also in that same month, DACS began to see an influx of similar
game promotions in different regions of the state. As of November 6, 2008, there are at least 61 electronic game

promotions registered with the DACS.

Several companies in Florida have starfed to offer sweepstakes promotions in connection with the sale of Internet
time and prepaid phone cards, According to representatives from a company that operafes sweepstakes
promotions at Internet cdfes, the customer at an Internet café can buy Internet time and also receive a set number
of entries in a sweepstakes, The Internet time and sweepstakes entries can be placed on an elecironic card that can
be swiped af one of the computers in the Internet café, According to the representative, the sweepstakes have a
finite number of predetermined entries and the customer is tandomly assigned a set amount of these entries on the
basis of the amount of Internet time the customer purchases. For example, if the customer purchased $10 in
Internet time he or she would receive 1000 enfries into the sweepstakes. Representatives from the Internet café
explained that the central server at the Tnternet café randomly picks from the predefermined, finite sweepstakes
enfries at the time when the customer purchases the Tnternet time. Whether the customer is a winner in the
sweepstakes is determined prior fo the customer scanning the card at the computer terminal and playing the
“Vepas—style” games. If the customer is a sweepstakes winnet, he or she can either receive his or her money or
use the winnings to purchase additional Tnternet time and thereby receive mote entries into the sweepstakes, The
customer can also request a free eniry in order to satisfy the no-purchase requirement under s. 849.094(2)(a)(1)(e),

F.S.

Represeniafives for some of these companies recommended that the source code for these machines should be
made available for inspection by a licensed testing company, They further recommended that the statutory bond
be increased. They also recommended that the DACS be given the authority to certify that the games are frue
game promuotions through testing of the source code and software in the machines. These machines are server-

based machines.

% Section §49.094(3), F.S.

% Section 849.094(4)(2), F.S.
37 Section 840.094(4)(b, F.8., permits the DACS to watve the requirement of a bond or escrow account if the operator has

conducted game promotions in the state for nat less than five conseoutive years and has not had any clvil, criminal, or
administrative action brought against him or her in violation of s, 849,094, F.S., in the last consecutive five years.

3 Section 849.094(2)(a)(1)(e), F.S., does not allow the operator to require an entry fee, payment, or proof of purchase as a
condition for entering a game promaotion.
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In testimony before the committee, the FDLE indicated that six businesses were shut down in the northwest area
of the state. Each of businesses operated on a phone-card game promotion premise, Some of the patrons stated
that they were unaware that the cards had any pre-paid telephone time. The department indicated that the
definition under s. 849.094, F.S., fails to provide sufficient guidance to assist law enforcement in determining
whether these types of games and electronic gaming machines are illegal under this section. The department and
several of the State Attorneys and Sheriffs responding to the survey consider these games and machines illegal
under the slot machine provisions of ss, 849.15, 849.16, and 551.102, E.S.

In addition, the department reported it had assisted the Pinellas County Sheriff's Office in their investigation of
thiee electronic game promotion lfocations. Interviews indicated that the software running the slot machine games
on the computers may be managed or manipulated remotely, generally out of the state or country; in this case data
was received remotely from Canada, The department also noted that many of these machines have a “kill switch”
that can be activated to immediately sever the connection with the server and it deletes all data and prevents
analysis of the data. The FDLE has recently shut down three electronic game promotion locations in Perry,
Clermont, and Fanning Springs; and the Sheriff in Hillsborough County also shut down an electronic game
promotion Jocation in that county.

According to the DACS, there is currently nothing in s. 849.094, F.S., which explains how a game promotion
must be conducted. Filing a game promotion with the DACS is not tantamount to acquiting the imprimatut of
slate approval, it is considered a “file and use” statute and requires no approval by the department prior to
commencement, The operator receives a “package complete™ letter, but the department takes no position on the
validity, efficacy, advisability, or propriety of the game itself, Although the DACS monitors compliance with the
statute, it has no authority to determine whether the game in fact is permissible under other gambling prohibitions.

Actions by Other States

Other states have had similar sweepstakes operations that were either banned by legislation or found by the courts
to be illegal games of chance. North Carolina experienced a surge of sweepstakes-based games after the state
banned video poker in 2006. The sweepstakes games were based on the purchase of a phone card, The games’
operators claimed that the sweepstakes operated under the same statute as other sweepstakes, like the popular
McDonald’s Monopoly game sweepstakes.”® Amid complaints by state and local law enforcement as the
computer/video terminals spread rapidly through North Carolina, the North Carolina legislature banned these
types of sexver-based sweepstakes and terminals in 2008,* The North Carolina prohibition defines a server-based
game promotion as a system that meets all of the following criteria:

A database contains a pool of entries with each entry associated with a prize value.

Participants purchase or otherwise obtain by any means, a prepaid card.

With each prepaid card purchased or obtained, the patticipant aiso obtains one or more entries.

Entries may be revealed in any of the following ways:

a. At apoint-of-sale terminal at the time of purchase or later,

b. Ata game terminal with a display that simulates a game ordinarily played on a slot machine or a
video gaming machine regulated under state law.

PN

In 2006, the Alabama Supreme Court ruled that a sweepstakes promotion at the Birmingham Racetrack amounted
to a slot machine under Alabama law. *' The racetrack had provided a cyber café with basic finternet services,
Microsoft office applications, and photocopying services. When a customer purchased Internet time, he or she
was also entered into a sweepstakes, The sweepstakes used a ceniral server at the race track to determine if the
customei had won or lost as soon as the Internet time was purchased by randomly selecting out of a finiie amount
of entries. The couwrt found that the sweepstakes contained the three basic elemenis of gambling: chance,
consideration, and prize. The court found that the entive network of computer terminals, servers, and
programming amounted to a game of chance, It found that the customer provided consideration by paying for the

*? Gaty D. Robertson, “NC House Bill Bars Video-Game Style Sweepstakes,” Infernational Business Times, July 2, 2008.

“ON.C. GEN. STAT. 5. 14-306.3(c).
t Barber v. Jefferson County Racing Association, 960 So.2d 599, 608 (Ala. 2006).
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sweepstakes not the Internet time. The fact that a customer could also enter freo of charge did not negate this. The
awarding of a prize satisfied the final element of gambling,

South Carolina also experienced a wave of phone card dispensers in stores around the state. These machites
would dispense a two-minute phone card and a pre-printed game card, which the operators claimed was designed
to promote the sale of the phone cards. The phoue card dispenser would display “Vegas—style” games to show
whether the customer had won. The outcome was determined on the pre-printed cards and not by the machine.”
The South Carolina Supreme Court found that the machines were illegal slot machines and not a valid

sweepstakes under South Catolina law.”

'Optfonjs and/or Recommendations

Based upon the findings in this report, Senate professional staff recommends that the Legistature could consider
the following actions:

Regarding arcade amusement centers the Legislature could:

o Maintain the status quo and not amend s. 849,161, F.S. It appears that this coutse of action would be
suppotted by the Florida Arcade and Bingo Association and proprietors of senior arcade amusement
centers. However, law enforcement agencies and state attorney offices believe that changes should be
made to clarify what Is or Is not a legal electronic gaming machine.

o Amend s, 849,161, F.S., to assure that the electronic gaming machines are not cheating the operators or
the patrons by prohibiting “morphing,” “coasting,” and the setting of a payout percentage.

o Provide a range of regulation, either by the state or local governments, that could include random testing
of machines at the individual amusement arcade centers, requiring the machines to be tested and sealed
before a manufacturer could transport a mechine info Florida, or complete regulation of the facilities
through licensure, testing of the machines, and payment of regulatory fees.

o Amend s. 849.161, F.S., to resttict the amount of payouts and types of machines in a manner similar to
the legislation adopted in Ohio and Georgia. This would have the effect, according to the Florida Arcade
and Bingo Association, of putting the senior arcade amusement centers out of business.

Regarding game promotions the Legislature could:

o Maintain the status quo and not amend s, 849.094, ¥.S. However, law enforcement agencies and state
aftorney offices believe that changes should be made to clarify what is or is not a legal game promotion,
The companies utilizing elecironic gaming machines for game promotions support increased regulation of
the industry.

o Amend s. 849.094, F.8., to provide for the testing of the computer source code to assure compliance with
the game promotion requirements of s. 849.094, F.S., increase the bond requirements for electronic game
promotions, provide for more regulatory authority by DACS, or prohibit the electronic gaming machines
from having a kill switch.

o Amend s. 849.004, F.S., to prohibit “server-based” electronic gaming machines ina manner similar to the
legislation adopted in North Carolina. '

:’ Sun Light Prepaid Phone Co. v. South Carolina, 600 S.E. 2d 61, 63 (S.C. 2004).
3 1A at 65
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Questiomnaire on
Review of Adult Arcades Amusement Centers and Internet Cafes

The Florida Senate Committee on Regulated Industries
August 2008

Name of person completing the questionnaire:

Title of person completing the questionnaire:

Office of person completing the questionnaire:

Telephone number of person completing the questionnaire:

E-mail address of person completing the questionnaire:

Please attach additional sheets if necessary,

Questions

1. Does your county have any adult arcade amusement centers? Yes or No.
2. If you answered “yes” fo question 1, please list the names and addresses of the locations, if known:
3. Does your county have any game promotion or internet cafes? Yes or No.

4. ¥youanswered “yes” to question 3, please list the names and addresses of the locations, if known:

If you answered no to questions 1 and 3, then do not complete the rest of this survey and return it at this time.

5. Has your office conducted any investigations or arrests at any of these locations? Yes or No.

6. If you answered “yes” to question 5, please explain the details and outcome of the investigations or arrests?

7. If you answered “no” to question 5, please explain the circumstances:

8. Is there anything that has made it difficult for your office to conduct these types of investigations? Yes or No.

9. If you answered “yes” to question 8 please explain:

10. Pleass provide any additional information or response that you think would be helpfid in the analysis of adult
arcade amusement centers and/or internet cafes, including any recommendations you may have that would improve
the enforeement of legislation or opinions you may have regarding current law,

Thank you for taking the time to complete this Questionnaive, Replies to the Questionnaire by September 1,
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2008, would be appreciated, Replies may he sent via e-mail to imhof.booter@flsenate.gov, fax (850) 410-5120,
or regular mail to Booter Ymhof, Florida Senate, 330 Knott Building, 404 South Monroe Street, Tallahassce,
Tlorida 32399-1100.

Any information that you provide in this survey is only intended for use by Legislative staff for the purposes
of this study. : )

If you have any questions, please don’t hesitate to contact Mr., Iimhof via e-mail or at (850) 487-5957.
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Florida State Attorneys Survey
Adult Arcade Amusement Centers and Electronic Game
Promotions/Internet Cafes

'The Florida Senate Commiitee on Regulated Industries
August 2008

Name of person completing the questionnaire;

Title of person completing the questionnaire:

Office of person completing the questionnaire:

Telephone number of person completing the questionnaire;

E-mail address of person completing the questionnaire:

Page 15

Please attach additional sheets as necessary.

Chrestions

1. Has your office investigated or prosecuted any adult arcade amusement centers? Yes or No.

2. If you answered “yes” fo question 1, please list the names and addresses of the locations, if known, and the
vielations charged:

3. Has your office or prosecuted any electronic game promotion or internet cafes? Yes or No.

4. If you answered “yes” to question 3, please list the names and addresses of the locations, if known, and the
violations charged:

5. Ifyou answered “yes” to guestions I and 3, please explain the details and outcome of the investigations or
prosecutions?

6. Has yow office seized any machines at any of these locations? Yes or No.

7. If you answered “yes” to question 6, please explain the circumstances.

8. If you answered “yes” to question 6, who has been responsible for the storage of the seized machines and has
there been any storage issues? Please explain.

9. Does your office have any issues or concerns in accepiing, filing, or prosecuting violations of 5. 849,01, F.8., in
which a business utilizes the arcade amusement statute, s. 849,161, F.S., to offer slot machine type games with the
defense that it that requires “an application of skill” and offers a reward with cash, merchandize, or other types of

15
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payouts? If you ruswered “yes,” please explain.

10. Does your office have any issues or concerns in accepting, filing, or prosecuting violations of s. 849.01, R.S,,in
which a business utilizes the game promotion statute, s, 849.094, F.S,, to opetate a sweepstakes business offering
slot machine type games with rewards with cash, merchandize, or other types of payouts? If you answered “yes,”
please explain.

14. Please provide any additional information ot response that you think would be helpful in the analysis of adult
arcade amusement centers and/or internet cafes, including any recommendations you may have that would improve
the enforcement of legislation or opinions you may have regarding current law.

Thank you for taking the fime to complete this Questionnaire. Replies o the Questionnaire by September 12,
2008, would be appreciated. Replies may he sent via e-mail fo imhof.hooter@flsenate.gov, fax (850) 410-5120,
or regular mail to Patrick L. “Booter” Tmhof, Floxida Senate, 330 Xunott Building, 404 South Monyoe Street,
Tallahassee, Florida 32399-1100,

Any information that you provide in this survey is only intended fox use by Legislative staff for the purposes
of this study,

If you have any questions, please don’t hesitate to contact Mr. Imhof via e-mail or at (850) 487-5957,
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HAND DELIVERY

Police Chief James C, Ruf
Casselberry Police Department
Casselberry, Florida

Re:  Allied Veterans
Owr File No.: 264.01

Dear Police Chief Ruf:

Iwanted to take this opportunity to provide to you informiation regarding niy clients.
Thave the privilege of representing Allied Veterans of the World, Inc. and Affiliates (“Allied
Veterans™) and Digitrac, Inc., a Floxida corporation (“Digitiac™).

Allied Veterans is seeking to establish a new location in the City of Casselberry,
Florida. Allied Veterans eurrently has affiliates established in Jacksonville, Lake City,
Mount Dora, Daytona, Deland, Merritt Island, and other locations. To fund its mission and
programs Allied Veterans relies on charitable fund raising. Allied Veterans believes that its
innovative form of fund raising will help further its civic and charitable purposes. Althongh
my clients sincerely believe that this proposed activity does not violate any applicable law,
and have sought my legal counsel in that regard, they wanted me to present the project to you
before they begin operation in your city out of an abundance of caution.

Ipreviously had the opportunity to meet with the State Attorney’s Office in Seminole
County to discuss the operations of Allied Veterans. However, I wanted to also provide this
information to you since your officers would most likely have initial contact with my clients.
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‘We are not seeking legal advice, My clients are relying wholly on me for their legal
advice. However, we wanted to provide you with a complete explanation of the proposed
operation and our legal authority simply to avoid any misunderstandings or misconceptions.

Allied Veterans was founded in 1979 as the firstnon-profit veterans group to originate
in the State of Florida. The first post was established in Panama City, Florida. Allied
Veterans was originally called Veterans Bomb Group 451%, Tnc. and Affiliates. It changed
its marne to Allied Veterans in 1989, The founding members were war veterans of sevetal
different countries. Since that time the members of Allied Veterans have utilized their time
and financial resources to support VA hospitals, nursing homes and provide other community
activities. In addition, Alfied Veterans provides direct financial support and services to
veterans in need wherever it finds them. Allied Veterans has helped tens of thousands of
veterans, Ihave included in the enclosed materials some information relating to donations

made in 2008.

Allied Vetorans is duly registered and qualified with the Internal Revenue Service as
a Section 501(c) (19) organization. Itis duly registered and incorporated with the State of
Florida as a non-profit organization meeting all state requirements. In addition, Allied
Veterans is registered to solicit contributions with the Florida Department of Agriculture and
Consumer Services. It has been issued registration no. CH22577. -

Allied Veterans is seeking the opportunity to open an affiliate post in the Cify of
Casselberry, Florida. To do so it is seeking to utilize an innovative fund raising method
which involves operation of'a sweepstakes. However, rather than utilizing a drawing, pull-
tab, scratch-off'tab, or information contained on the inside of a bottle cap fo reveal winners,
the Allied Veterans sweepstakes utilizes a computer to reveal whether the entrant is a winner
with audio and video images on the screen, This approach also provides entertainment value.

Allied Veterans will host the operation of what will essentially be an internet café or
internet center. Digitrac will provide management and operations services for the internet
venture and will contract with Allied Veterans to provide the service. Payment to Digitrac
will be based on a percéntage of revenue.

Alled Veterans plans to operate a facility whete it will sc]l internst or cyber time to
be used on computers which are available Yo 'its patrons. The patrons will purchase a
magnetic card with pre-set amounts of internet time. Bach ofthe computers will have a card
reader that will activate the internet and keep track of the time remaining. Patrons will be
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able to check email, conduct research, access websites or use the internet for any other valid
purpose.

To promote the sale of internet time, the use of its facility and solicit direct
coniributions, Allied Veterans will provide a sweepstakes or electronic scratch off game.
The entries will be revealed electronically rather than by pulling a tab or scratching off to
uncover the result. This method of tevealing the result of the promotion is similar to many
other recent promotions or sweepstakes, such as MyCokeRewards, that contain a prize code
that muost be entered on a website to reveal the results. The computers at the Allied
Veterans® location can be used to access the internet and also to reveal the results of the
entries, The sweepstakes entrics are provided absolutely fiee of charge. Additionally, there
is no charge to use the computer to reveal the results of the electronic scratch off nor does
it reduce the available internet time purchased by the customer.

Sweepstakes or electronic scratch off entries will be available free of charge on
request. Neither a contribution to Allied Veterans nor the purchase of internet time is
required to participate, Winning entries will be paid out on a “pay as you go” system. That
is, all winning entries will be paid at the time they are revealed. All prizes will be awarded.
All net proceeds will be used by Allied Veterans in furtherance of it designated civic and

charitable purposes.

When a new customer enters the Allied Veterans location they will veceive a verbal
explanation of how to purchase internet access time and how to participate in the
sweepstakes, If the customer wishes to participate in the sweepstakes they will be provided
with an entry form. A copy of the entry form is enclosed. The entry form explains that the
customer cannot purchase sweepstakes entries but that they are provided free of charge. It
also explaing that the sweepstakes entries are electronic and can be revealed on any of the

available computer terminals.

The customets would obtaina card from the cashier which contains a magnetic strip,
similar toa credit card. This magnetic strip would be encoded with aspecific unique account
number and password linked exclusively to that person. The patron would then go to a self-
service kiosk to purchase internet time. For instance, if the patron wished to obtain $5.00
worth of internet time he would insert $5.00 into the kiosk and $5.00 worth of internet time
{(twenty-five (25) minutes of time) would be credited to his account. The internet time is
based on a charge of 20 cents per minute, which is a competitive fair market rate. We
believe that Kinko’s charges 25 cents per minute and computer terminals at the airport charge




Police Chief Ruf
March 12, 2009
Page 4

50 cents per minute. Participants can use the infernet time to “surf” the net, check email,
research and perform other activities allowed by access to the world wide web.

At the same time that the customer purchases internet time his account is also given
a specified number of free sweepstakes entries. The participants receive the service for
which they pay, access to the internet, and also swecepstakes entries much the same way that
a patron at McDonald’s receives his order of fiench fries with a peel off sweepstakes entry.
The sweepstakes enfries are provided frec of charge, without any consideration, with the
purchase of the internet access time. In addition, entries are also available without making
a purchase or donation to Allied Veterans on request or by mailing a posteard. Participants
are not required to make any purchase or contribution to obtain sweepstakes entries. All
entries have the same chance of winning a prize regardless of how the entry is obtained.

Computers are available at the internet conter for the convenience of the patrons.
Hach computer has a card swiping mechanism that simply reads the customer’s account
number just like a credit card terminal. This process essentially logs the customer in to that
computer terminal. The computer terminals can be used to access the infernet and as video
display monitors for the sweepstakes entties. The participants c¢an select among several
different options to review the results of the sweepstakes entries.

The electionic sweepstakes entries that are provided to the customer are in the nature
of an elecironic scratch off game. Rather than using a coin or other device to uncover the
winning entries they are uncovered ot revealed by electronic video display with the assistance
of the computer. The computer does not alter or modify the entries in any way but simply
reads and displays the results of the sweepstakes entry. The computers cannotaffect whether
the entrics win or lose or the amount of the prize. The customer cannot affect whether ornot
they have won or the amount of the prize. The entries are dvawn from a'single finite pool
that has been randomly shuffled. The sweepstakes softwars utilized by Allied Veterans has .
been certified by an independent laboratory. A copy of this certification report is available

on request.

The yesults of the entries are depicted on the video screen throngh several different
graphic means. Theuncovering of the sweepstakes entries is designed to be entertaining and
amusing by the nature of the graphic video display. - However, the results are already
established before the resulis are revealed. The choice of the method of revealing the entries

does not affect the result.
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Use of the computer terminals to reveal the sweepstakes ontries does not get chaiged
against the available internet time and thus there is no charge to reveal the results of the
sweepstakes entries on the computer. If the customer elects to reveal their sweepstakes
entries first all of the intemet access time that they purchased is still available for use. The
customer can use the internet time from the computers that are available. In addition, the
customer can use their internet time from any computer that has access to a standard phone
line. Forinstance, a customer that wanted io use the internet access time at home would be
provided an installation CD at no extra charge. This installation CD would be put into their

_computer at home and allow access fo the infernet through a standerd phone line. This
setvice is more cost efficient for people who do not use the internet enough to pay for a
monthly internet subscription fee.

The Law

Anypotential prohibitions againstthis kind ofenterprise wounld seem to originate from
Chapter 849, Fla.Stat. In general, a lottery is prohibited by §849.09, Fla.Stat. A lotteryhas
been defined to contain three (3) essential elements: (1) a prize; (2) an award of a prize by
chance; and (3) consideration. See, Blackburn v. Ippolito, 156 So.2d 550, 551, (Fla. 2d DCA
1963), The Florida Supreme Court stated these olements in Liftle River Theatre Corp. v.
State holding that, “Without dispute a lottery has three (3) elements: (1) a prize; (2) awaided
by chance; (3) for a consideration.” Little River Theatre Corp. v. State, 135 Fla. 854 (Fla.
1939). For decades, both the Courts and the Attorney General’s Office have recognized
these three (3) necessary elements to constitute a prohibited lottery or gambling act.

However, §849.0935, Fla.Stat., specifically anthorizes charitable and other exempt
organizations to conduct drawings or raffles. However, these drawings must be conducted
in the manner presctibed by subsection (3), which requires certain disclosures. Thus, the
prohibition against lotteries is made specifically inapplicable to charitable organizations
pursuant to the provisions of §849.0935(2), Fla.Stat, 'This exemption provides:

The provisions of 5.849.09 shall not be construed to prohibit an
organization qualified under 26 U.S.C. 5.501(c)(3), (4), (7), (8),
(10), or (19) from conduciing drawings by chance pursuant to
the authority granted by this section, provided the organization
has complied with all applicable provisions of Chapter 496.
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The provisions of §849.0935 allow drawings by chance and defines that tetm as follows.

The termi “drawing” does not include those enterprises
commonly known as “matching,” “instant winner,” or
“preselected sweepstakes,” which involve the distribution of
winning numbexs, previous designated as such, fo the public.

Section 849.094 permits a game promotion in connection with the sale of consumer
products or services. The statute sets forth a statutory framework with specific rules that
must be followed to allow a business to engage in a game promotion. Charitable
organizations, howevet, are not required to meet the requirements of §849.094 which
regulate game promotion in connection with the sale of consumer products or sexvices, See,
§849.094(10). The requirements of this section only apply to for-profit businesses.

My client specifically attempted to file an application for a game promotion as set
forth in §849.094, Fla.Stat. with the Department of Agriculture and Consumer Services in
Tallahassee for this operation. However, the filing was rejected since the provisions of
§849.094, Fla.Stat., were not applicable to a charjtable organization. Thus, the statutes do
not appear to prohibit a charitable non-profitorganization from conducting a game promotion
in connection with the operation of a fund raising venture but simply do not regulate it as
stringently. In fact, the regulatory provisions of §849.094, Fla,Stat., are applicable only to
an “operator” as specifically defined therein. “Operator” specifically excepts “any charitable
non-profit organization.” Section 849,094(1)(b), Fla.Stat. However, my clients believe that
institution and compliance with most of the regulations contained in this statute would
demonstrate good practice and their good faith in the operation. Specifically, my clients
intend to comply with the following:

& Preclude from participation amy employees, agents, officers, lessees, or
franchises. (§849.094(2)(2)(1)).

e Prevent the allocation of a winning game or a part thereofto a particular period
ofthe game promotion or to a particular geographic area. (§849.094(2)(a)(2)).

@ No eniry will be arbitrarily removed, disqualified, disallowed or rejected.

(§849.094(2)(b)).
© All prizes will be awarded. (§849.094(2)(c)).
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o No literatare or advertising material used in connection with the game
promotion will be false, deceptive, or misleading. (§849.094(2)(d)).

e There will be ne entry fee, payment, or proof of purchase necossary as a
condition of entering the game promotion. (§849.004(2)(e))-

© The rules and regulations of the game will be conspicuously posted.
. (§849.094(3)). A copy of the proposed rules and regulations are attached
hereto.

“

® A list of winners who have won in excess of $25 on a single entry will be
maintained and available on request. (849.094(5)).

Since the winning entries will be paid immediately on theit disclosure, my clients do not
intend to maintain a separate trust account or surety bond as required for a for-profit
business. Bach winning entry will be redeemed at the time it is tevealed rather than being

paid after a future drawing.

Beginning in 2007 the Florida Department of Agriculture and Consumer Services was
requested by several local law enforcement agencics to conduct an investigation of
sweopstakes operators around the state. Based on this request the Depattment conducted
months of field investigations. Included in this investigation were the Allied Veterans
locations. Based on their field jnvestigation the Department requested extensive
documentation from Allied Veterans. Altied Veterans fully cooperated and provided the
Department with the information it requested, Early Jast year Allied Veterans was notified
that the investigation was closed and that Allied Veterans “was found to be following the
requirements set forth in Chapter 496, Solicitation of Contributions Act.” The Department’s
only request was that Allied Veterans notify the Depariment of all new locations that are
opened in the future. A copy of this cortespondence is enclosed.

Although my olients believe that their proposed operation meots all requirements of
Florida law, there is, unfortunately, very little established precedent which provides them
with clear guidance. In 1995 the Florida Attorney General issued an Advisory Legal Opinion
(AGO 95-27) which dealt with the anti-gambling provisions of Chapter 849, Fla.Stat. Inthat
Opinion the Florida Attorney General addressed the prohibition against a lottery involving
amachine which dispensed arcade tokens. A token machine was appatently available which
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dispensed an occasional silver colored token mixed in with the standard gold tokens that
were dispensed. The silver token entitled the customer to eight (8) additional gold tokens.
The Florida Attorney General opined that this procedure was not illegal. Hig opinion was
based on the rationale that: '

The individual placing money in the machine for tokens gots
what he paid for. Although he may receive more, 10 additional
consideration was given for the chance to win such a prize.

Tn my olients’ proposed venture the patrons will be purchasing internet time as the
specifically identified service. They will always receive exactly what they paid for, a
preseribed amount of available internet time. However, in addition, they are also given the
chance to win a prize for no additional consideration. Thus, the rationale of the Attorney
General’s Opinion appeats to allow the venture proposed herein.

If the element of consideration is absent fiom the activity, then it is no longer
considered an illegal lottery. The Florida Supreme Coutt has stated that,

One may give away his money by chance, and if the winner pays
no price thers is no lottery. ‘Price’ in this connection means
something of value and not the formal and technical consideration
which would be sufficient to support the contract.

Dorman v. Publix-Saenger-Sparks Theaters, Inc., 135 Fla. 284 (Fla. 1938), quoting

Commonwealth v. James Wall, 3 NE 2d 28. Itis plain that without the required clement of
consideration the gaming activity s not prohibited by statute.

Sections 849.0935 and 849.094, Fla.Stat, effectively remove the element of
consideration by requiring that no purchase or contribution is necessary to obtain a chance
to win. In other words, receipt of an entry cannot be conditioned on the purchase of a

product or coniribution. Allied Veterans cnsures that free entries are made available on

request and these fiee entries have the same chance of winning as those obtained by someone
making a purchase or a confribution.
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In an analogous situation involving the federal taxation of gambling winnings the
Internal Reveime pointed out the essence of this distinction under federal law.

Lotteries and sweepstakes conducted in various ways are often
* prohibited by Federal or local law. In order for a marketing
sweepstakes to avoid these prohibitions the element of
considetation mustbe removed. This is generally accomplished
by providing that no purchase is necessary to enter the
- sweepstakes...and by furnishing a fiee alternative method of

enfry.

An enfrant who obtained a chance to win the sweepstakes in the
regular manner, by purchasing Corporation’s product, would not
have made a wager for those purposes.

To state the obvious, in order to enter the sweepstakes the
taxpayer was notrequired to pay more for Corporation’s product
than he otherwise would have paid; in fact, he was not required
to purchase the product at all [therefore, there was no
consideration and no wager].

TAA 200417004, 04/22/2004, IRC Sec. 165.

Tn 1998 the Florida Attomey General issued an Advisory Legal Opinion which is
analogous to this situation (AGO 98-07). In AGO 98-07 an operation was proposed in Clay
County which would dispense a phone card from a special vending machine. The costofthe
card would be $1 and it would entitle the purchaser to two (2) minutes of domestic calling
time. With the phone card a sweepstakes ticket would be dispensed as well. The Florida
Attorney General believed that the delivety of merchandise was merely incidental to the
provision of the sweepstakes ticket and therefore not permitted. His opinion, no doubt, was
strongly influenced by the fact that the phone card, as a separate item of merchandise or
service, hadindependent value that was de minimus. Obviously, two (2) minutes of domestic
phone time is virtually unuseable and worthiess.
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The factual situation at issue in Attorney General Opinion 2007-48 also involved

“ swoopstakes entries that were awarded with the purchase of a long distance phone card.

However, the factual recitation in that Opinion did not disclose the cost of the card or how

many minutes of phone time were provided. The Opinion followed the precedent of AGO

98-07 although it completely failed to address the clement of consideration which is

necessary to violate Chapter 849, Fla, Stat. This Opinion also failed to adequately or
cotrectly address the application of the game promotion statute, §849.094, Fla. Stat.

Tn AGO 2007-48 the Attorney General first took great pains to point out that Florida’s
gambling laws must be interpreted and enforced biylocal law enforcement. It then summarily
concluded that “if the receipt of a prize s dependent on any element of chance” itis an illegal
slot machine without any discussion or inclusion of the element of consideration. This
necessary pre-requisite was completely ignored. The only reference to §849.094 was to
conclude that “gambling activities maynotbe disguised as a game promotion under the terms
of section 894,094...” Thus, no clear guidance was provided.

Section 894.094, Fla.Stat. provides a safe harbor and a clearly enunciated exception
to Florida’s gambling laws. In essence, Florida law permits game promotions in connection
with the sale of consumet products or services. These activities permitted by the statute are
not illegal as a violation of the lottery prohibition. The applicable statute, §849.004,
Fla.Stat., clearly permits such game promotions by a for-profit business as long as the rules
set forth in the statute are met. The statute further provides that these rules are not applicable
to a charitable non-profit organization. As such, it appears that a charitable non-profit
organization can conducta gamepromotion in connection with the sale of consumer products
or services as a means of fandraising. Such activity would be further subject to §496.414,
Fla. Stat., which regulates the fundraising by commercial co-venturers.

Chapter 496, Fla.Stat., governs the solicitation of funds by a charitable organization.
This chapter, in essence, regulates what activities a charitable organization can conduct for
yaising funds in the State of Florida. This chapter specifically recognizes the involvement
of & commercial co-venturer with a charitable organization that engages in a chatitable sales
promotion orsponsor sales promotion with the charitable organization. See, §496.404(4) and
§496.414, Fla.Stat. However, prior to engaging in the charitable or sponsor sales promotion
the commercial co-venturer is required to obtain the written consent of the charitable
organization. Section 496.414(1), Fla.Stat. In addition, the commercial co-venturer must
provide a final accounting fo the charitable organization and maintain this final accounting
for three (3) years to be provided to the Department of Agticulture and Consumer Services
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upon request. Section 496.414(3), Fla.Stat. My clients will certainly abide by all of these
provisions.

The other applicable statutes arc §§849.15 and 849.16, Fla.Stat. Section 849.15
prohibits slot machines. Section 849.16 defines “slot machines™ as follows:

(1) Any machine or device is a slot machine or device within the
provisions of this chapter if it is one that is adapted for use in
such a way that, as a result of the insertion of any piece of
money, coin, or other abject, such machine or device is caused
to operate or may be operated and if the user, by reason of any
element of chance or of any other outcome of such operation
unpredictable by him or her, may:

(a) receive or become entitled to receive any piece of money,
4 credit, allowance, or thing of value, or any check, slug, token, or
memorandum, whether of value ot otherwise, which may be
exchanged for any money, credit, allowance, or thing of value
or which may be given in trade; or (b) secure additional chances
or rights to use such machine, apparatus or device, even though
it may, in addition to any element of chance or unpredictable
outcome of such operation, also sell, deliver, or present somo
merchandise, indication of weight, entertainment or other thing

of value.

No court has specifically addressed the relationship of §§849.15 and 849,16, Fla.Stat., with
the provisions of §849.094 which permit game promotions in connection with the sale of
consumer products or services, The game promotion statute specifically addresses the
presence of the elements of chance, prize, and consideration by allowing the presence of the
elements of chance and prize (“game promotion” means... in which the elements of chance
and prize are présent”) and also addresses consideration by prohibiting any entry feo,
payment, or proof of purchase. Since §849,16 prohibits machines which operate by reason
of any element of chance and dispense a prize, the game promotion statute must be viewed
as an exception to this prohibition in order to give meaning to both statutes. Moreover,
§849.094 was enacted after §849.16 thereby oreating a safe harbor for the operation of a
game promotion.
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Although the statute itself very broadly defines the term “slot machine” case law has .
been specific in addressing what is contemplated by the statate. In Deeb v. Stoutamire, 53
S0.2d 873, the Florida Supreme Court recognized that the element of chance “must be
inherent in the machine.” Tn Deeb, the court was distingnishing a skill based machine but
recognized that a “slot machine™ is one whichrelies on “the chance or unpredictability of the
mechanism, which we construe the law to prescribe.” Deeb was later cited and relied upon
by Seminole Tribe of Florida v, Florida, 1993 U.S. Dist. Lexis 21387 (S.D. Fla. 1993) which

relied on Deeb as follows:

In Deeb, the Florida Supreme Court stated that, fo violate the
statutes at issue in the instant case, the “element of
unpredictability” mustbe “inherent” in the machine itself, Thus,
the unpredictable outcome or chance, upon which the money or
prize is awarded, must be part of the machine’s operation.

As has been stated another way, “a slot machine, as defined in §849.16, does not have
the quality of possible innocence.” Dept. of Business Regulation v, Rains, 477 So.2d 1029
(Fla. 2d DCA 1985). In other words, the slot machine must be inherently a gambling
machine. My clients will be utilizing regular desk top computers for access to the internet
and as video display terminals. The machines themselves will not be making any
determination of whether ot not the person seated at the machine wins a prize or the amount
of the prize. It merely reveals the selected entries through video display. As the Florida
Supreme Court has stated a “gambling device is the instrument by which money may be lost
or won “and includes only such instruments or conirivances as are intended for the purpose

of gaming.” See, Cooper v. City of Miami, 36 So.2d 195, 196 (Fla. 1948).

Chapter 849 prohibits gambling which, by definition, consists of a prize, chance, and
consideration. The Florida Attorney General has given the opinion that there is no
consideration, and thus no violation of Chapter 849, if the individual gets what he has paid
for even though he may receive more as long as there is no additional consideration given
the chance to win a prize. See, AGO 95-27 where the Attorney General stated:

The individual placing money in the machine for tokens gets
what he paid for, Although he may receive more, 10 additional
consideration was given for the chance to win such. a prize.
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Thave also included a copy of a Florida Bar Journal article from a Senior Assistant Attorney
General describing the application of §849.0935, Fla.Stat., to charitable institutions.

I believe that from the above you can see that the computer terminals used by my ™~~~

clients are not slot machines and would not violate Chapter 849, Fla.Stat, The magnetic card
is swiped on the machine for the primary purpose of logging on to the computer terminal,
The primary purpose of utilizing the magnetic sirip card is simply a shorteut to manually
entering a long user identification number and password. The compuier merely reveal the
sweepstakes eniries by different methods at the option of the purchaser of the card.

- If the game promotion statute is not viewed as an exemption then the consideration
clement of §849.16 must be strictly construed. The game promotion contemplated by my
clients provides the sweepstakes entries without any additional consideration whatsoever.
The patrons are purchasing internet time at fair market value and thus receiving full value
for the money paid. Nothing exira is paid for the sweepstakes entries and the sweepstakes
entries can also be obtained frec of charge. Thus, the consideration paid is only for the
internet time and not tied in any way to the swecpstakes entries themselves.

“Thank you for your consideration with respect to this enterprise. My clients wish to
operate an establishment that is within the bounds of all applicable statutes and cooperate
fully with all law enforcement personnel. If there is any concern whatsoever that any
anticipated or actual activity of my clients is noncompliant for any reason, I would like the
opportunity to discuss this with you fintherto ensure that there is no question as to the nature
of their activities.

Please feel free to contact me if you have any questions.

With best regards, I am

Veryfeuly yours,

KBM/Enclosures

Ruf.Casselberry.031209.wpd




City of Casselberry

Planning Division

95 Triplet Lake Drive, Casselberry, Florida 32707 © Telephone (407) 262-7700, Ext. 1112
Fax (407) 262-7763 © B-mail; csenzee@casselberry.org

December 9, 2009

Allied Veterans of the World, Inc

clo Johnny Duncan, Nall Commander
P.0.Box 633

Callahan, FL 32011

RE:  Cominercial Business Tax Receipt Application
Allied Veteran's of the World, Inc. Affiliate 74

Dear Mr, Duncan,

This letter is wiitten in response to your applicafion for a Business Tax Receipt for Allied Veterans of the
World, Inc. af 944 State Road 436. The property in question is located within the jurisdictional boundaries
of the Clty of Casselberry and is govemed by its Code of Ordinances and Comprehensive Plan. The
property is currently zoned “CG" (Commerclal General} which is consistent with its Future Land Use Map

designation of “Commercial’,

After a review of this request, Community Development staff members have determined that the proposed
use would constitute. a gambling activity which is not an authorized land use under the Cily's
comprehensive plan and zoning code. See § 849.16, Fla. Stat. (2008); AGO 2007-48; AGO 1998-07.

Please understand that obtaining a Business Tax Receipt from the City of Casselberry is simply an
acknowledgement that you have paid a tax fo operate a business in the City. The Issuance of a Business
Tax Receipt does not grant approval or authorization for prohibited uses fo operate within City limits, As a
courtesy, staff has not issued a Business Tax Receipt for your proposed business. Since the proposed
business is prohibited within the City of Casselberry, it seems inappropriate fo assess business taxes, Staff
is not denying you the right to pay business taxes or obtain a Business Tax Receipt, but instead advising
you that the proposed business use is not permitted. Please contact staff if you would like your submitted
tax receipt to be processed and issued, But it must again be stressed that the issuance of the Business
Tax Recelpt will not grant you the ability to operate your proposed business within Casselberry.

If you have any questions or require any further information, please do not hesitats to contact me at 407-
262-7700, extension 1112. :

Sipcerely,

Chiarles $enzee
anner

~

www.casselberry.org




City of Casselberry

Planning Division

95 Triplet Lake Drive, Casselberry, Florida 32707 Telephone (407) 262-7700, Ext. 1112
Fax (407) 262-7763  E-mail: csenzee@casselberry.org .

January 6, 2010

Allied Vetarans of the World, Inc

c/o Johnny Duncan, Nati Commander
P.O. Box 633

Callahan, FL 32011

RE: Coemmercial Business Tax Receipt Application
Allied Veteran's of the World, Inc. Affiliate 74

Dear Mr. Duncan,

In a letter dated December 9, 2008, Community Development staff members determined that the business use
proposed by Aliled Veterans of the Worlds, Inc, at 944 State Road 436 constitutes a gambling activity which Is not an
authorized land use under the City's comprehensive plan and zoning code. See § 849,16, Fla, Stat. (2008); AGO
2007-48; AGO 1998-07. As a courfesy, staff did notf issue a Business Tax Receipt at that time. It seemed
Inappropriate fo assess husinsss taxes on a prohibited- business, However, staff did not deny the right of the
applicant fo pay business taxes or obtain a Business Tax Recelpt, but Instead advised that the proposed business
use was not permitted.

Community Development staff recelved an email from Laurie Lee with Mathis & Murphy, P.A. on December 28, 2009,
This email requested that the City proceed with the issuance of the Business Tax Receipt in spite of the
determination that the proposed activity Is not an authorized land use.

As requested, Community Development staff will procesd with the issuance of a Business Tax Recsipt. Please
understand that obtaining a Business Tax Receipt from the City of Casselberry is simply an acknowledgement that
you have paid a tax to operate a business in the City. The Issuance of a Business Tax Receipt does not grant
approval or authorization for prohibited uses to operate within City limits.

For informational purposes, a letter dated March 12, 2009 from Kelly Mathis with Mathis & Muiphy, P.A. has heen
attached which describes the proposed business operation, The office of the City Attorney has spoken to Lawrence
Collins of the Office of the Statewide Prosecutor regarding your request to operate a business in the City of

_ Casselberry. Mr. Collins has stated that if Allied Veterans opens a business in the City that operates in the same
manner as ifs businesses in other cities and if the Casselberry Police Department investigates said business and
finds evidence of an illegal gambling operation, his office will evaluate the case for conslderatien of prosecution,

If you have any questions or require any further information; please do not hesitate to contact me at 407-262-7700,
extension 1112, -

Sjngerely,

nzee

¢c: Mrs, Robin Drage, Office of the Clty Attorney (Brown Garganese, Welss & D'Agresta, P.A)
Mr. Lawrence Collins, Office of the Statewide Prosecutor

www.casselberry.org




Fifth ltem of Business: LPA 11-10: Internet Café/Sweepstakes Redemption. Proposed amendments to

portions of the Unified Land Development Regulations relative to Simulated Gambling Devices.
Ms. Sandra Smith, Chief Planner, reviewed the information provided in her memorandum dated April 13,
2011, to the City of Casselberry Planning and Zoning Commission (a copy is on file in the Community Development

Department). Ms. Smith said Staff requests the Planning and Zonjng Commission provide a favorable

recommendation to the City Commission to adopt the definitions ar ations for simulated gambling devices

provided in the ordinance attached to the staff report based on of the staff report dated April 13, 2011

ity Commission for LPA 11-10

ns. Robin Drage, City Attorney, provided information to the
arte discussion, Sunshine Law, procedures for testimony during

presentation of an apg
through discussion among

Seventh Item of Business: 3tisiness.
There was no other business.

Eighth ltem of Business: Adjournment.

There being no further business to come before the Board, Mr. Parkhurst adjourned the meeting at 7:30

p.m.

Attachment B






